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Jupce Burner’s Seconp Lerrer. 


Cincinnati, October 5th, 1843. 
Dear Sr: ei 
In a former letter, I gave you the names of all the members of 
the bar of the Northwestern territory, frém its first organization to 
the introduction of the second grade of territorial government, prog 
vided for in the Ordinance. re ie 

I propose, now, to continue the narrative to the end of that govern- 
ment, which, you know, was superceded by the esta ent of the 
State of Ohio, in 1802-3. 

In the early part of 1799, Solomon Sibley from the State of Con- 
necticut, located himself, at Detroit, as a member of the bar. The 
people of Wayne county, in the same year, elected him, one of their 
representatives to the first General Assembly of the territory; and he 
took his seat in the house of representatives on the 28th of September 
following. He continued a member of that body till Congress divi- 
ded’ the Northwestern territory, by creating the new territory of 
Indiana, in the year-1800. By that measure, Colonel — re . 
then a member of the Legislative Council, residing at Vincennes, be- 
came a citizen of the new territory of Indiana, which, necessarily 
vacated his seat in the Council. Mr. Sibley was nominated by the 
President, and with the advice of the Senate, appointed to fill the 
vacancy. He accepted the appointment, and served in that body till 
it was dissolved, by the establishment of the State government, when 
he returned to-his practice at the bar in Detroit. Since that time, he 
has filled many important stations with high credit. He received from 
President Madison the appointment of Attorney; for the United 
in the district of Michigan; and imhe spring of 1820, he and General’ 
Cass were appointed joint commissioners, to hold treaties with the In- 
dians, for the purchase,of land. Four years thereafter, he was nomi- 
nated by President Monroe, and appointed a Judge for the territory , 
of Michigan, and that commission was renewed te the Senacc four | 
years thereafter, on the nomination of John Quiney Adams. “Aiver _ 
wards, when the relentless spirit of party-drove him from the bench to ~ | 
private life, it was universally secibted. tha cng had sustained 
a serious loss, This*Worthy man still lives at the advanced age of 
seventy-four years. . | 
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About the same time, or soon thereafter, William Creighton, Jr. of 
Berkeley, Virginia, Thomas Scott, of Kentucky, and Michael Baldwin, 
of Connecticut, came to the territory and settled at Chillicothe, the 
seat of justice of Ross county, then lately established by Governor St. 
Clair. Of the first two of those gentlemen who are still living, and 
engaged in the practice of their profession, your knowledge is as cor- 
rect asmine can be. They are, emphatically, the fathers of the Ohio 
bar, as to all those, who are now engaged in practice. | If there be an 
individual yet at the bar, who was there when they came to it, my 
memory is greatly at fault. Many, who joined the profession before 
and about the time they did, have gone into retirement—most of them 
to the retirement of the grave. These veterans of the professional 
corps can look back through the entire progress of judicial proceedings 
in the State of Ohio, and those of a remnant of the territorial govern- 
ment, and review the many mutations of that period, both as to men 
and principles. Multitudes have mingled with them in practice for 
longer or shorter periods, and then fallen off; while they persevere, 
encountering the labor and fatigue of an active practice. The third 

eritleman, Mr. Baldwin, has been dead many years. He was a 
brother of Mr. Justice Baldwin of the Supreme Court of the United 
States, and of the Hon. Abraham Baldwin, of Georgia, formerly a 
distinguished member of the House of Representatives, and subse- 
quently of the Senate of the United States, from that State. This 
younger brother of those distinguished men, was elected by the people 
of Ross county, a member of the first General Assembly, and had the 
honor of being chosen Speaker of the House of Representatives, which 
station he filled with eclat. He was reputed to be a man of more than 
ordinary talents, which was probably the fact; but it is a melancholy 
truth, that his mental powers, great as they may have been, were 


‘rapidly destroyed by a course of extreme intemperance and dissipation. 


Nature had given him a vigorous constitution, but his mode of life soon 
broke it down, and consigned him toa premature grave. When Mr. 
Baldwin came to the territory, he brought letters to Gen. Harrison, 
and, as a matter of course, was soon within the circle of my associates. 
His manners were pleasant and rather unassuming than otherwise. 
During his stay in the neighborhood of Cincinnati, previous to his set- 
tlement in Chillicothe, his moral habits were good; nor did he manifest 
the least propensity to intemperance or dissipation of any kind. In 
the fate of this premature victim, a strong fact may be found, confirm- 
ing the proverb, that “men can bear adversity better than prosperity.” 

As the population of the territory increased, other counties were 
created—-new towns sprung up—fresh settlements were formed in 
various parts of the territory, and the bar, as a matter of course, 
became more numerous and more diffused throughout the country. 
The districts called “the Connecticut reserve”—* the seven ranges” 
—the military reserve,’ and other extensive bodies of land brought 
into market by Congress about the close of the period embraced 
in my former letter, in connection with the fact, that all fears of 
another Indian war had entirely subsided, induced multitudes from 
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all parts of the Union, to turn their attention to the eastern division of 
the territory, which was then beginning to populate with great rapidity. 
In a very short time, these districts had their own Courts and county 
seats, in which were to be found professional men, as the business of 
the country required. In 1802, when measures were progressing to 
establish a State government, the bar was rapidly increasing, and soon 
after became so numerous and so much scattered among: the settle- 
ments in distant sections of the territory, that it is difficult for any 
individual to do much more than furnish a list of their names. 

Next after the persons last mentioned, Lewis Kerr, an Irish barris- 
ter, arrived with his wife, and established himself at Cincinnati. He 
was without difficulty admitted to the bar, and proved tobe a man of 
strong claims on public consideration. He had manifestly been edu- 
cated in the best schools of Europe, and his course of legal study had 
been thorough. His manners were highly polished, his mind was 
stored with anecdote, and he possessed a vein of pleasant humor, 
which rendered him an interesting companion. Before he came to 
America, he had practised law in Calcutta, where he married. His 
wife was a beautiful, accomplished lady, of whom rumor intimated, 
that she had been on the stage. Her manners and deportment, how- 
ever, were perfectly decorous. The talents of Mr. Kerr were such as 
recommended him to public notice, and he found clients without diffi- 
culty. He came here during the heat of the contest between the 
contending parties for and against the establishment of a-State gov- 
ernment. He saw the extent of sacrifice, which the people of the 
territory would be required to make, in the surrender of constitutional 
privileges, should the plan succeed. He, therefore, opposed it, but 
with what success the result has shown. He continued his residence 
in Cincinnati, and his practice in the Courts of the territory, till the 
State government went into operation, when he removed and estab- 
lished himself in New Orleans. 

In 1802, our friend Ethan Stone came with his family, and*engaged 
in the practice at our bar. His talents, experience, and legal acquire- 
ments were such, as placed him, at once, in a position to command 
business. He continued at the bar several. years, but finding it not as 
profitable, as might be desired, he turned his attention to more lucra- 
tive pursuits, and was so fortunate as to place himself in easy, comfort- 
able circumstances. He now lives at the advanced age of seventy-five 
years, enjoying a fair share of health, and having the confidence and 
friendship of all around him. 

The first members of the bar who planted themselves on the Con- 
necticut reserve, were Samuel Huntington, George Tod, and Calvin 
Pease, and it is my impression that they came to the country in the 
order named. Being men of education and talent, they engaged in 
the practice with vigor and success. The character and political 
course of these gentlemen form a part of our early history, and cannot 
require commendation from me. It was my fortune to know them 
personally and intimately, as professional men and as friends. I have 
met them at the bar, when they were practitioners, and have practised 
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at the bar when each of them was a judge on the bench of the 
Supreme Court, and always found them agreeable, intelligent, accom- 
= gentlemen. ‘They were all from New England, and I think, 
rom Connecticut. 

Governor Huntington was a member of the State convention in 
1802, from the county of Trumbull, and was elected a senator from 
that county, to the first General Assembly under the constitution. 
These worthy men have severally paid the debt to nature, having 
performed their duty, both public and private, with fidelity and talent. 

The bar in the county of Washington received an important acces- 
sion, shortly before the dissolution of the territorial government, by the 
admission of Willis Sylliman, Matthew Bachus, and Lewis Cass; who, 
if my memory be correct, were admitted, in point of time, in the order 
in which they are named. They were, all, from New England, and 
have done credit to the section of country which gave them birth; 
particularly the first and the last named, who have been highly dis- 
tinguished by the public services they have rendered the country, and 
by the manifestation of confidence and respect, which that country 
has bestowed on them. During the violent political struggle for the 
ascendancy between Mr. Jefferson and Mr. Adams, which terminated 
in favor of the former in 1800, Mr. Sylliman was conducting a strong 
federal newspaper in western Virginia. By a very great exertion of 
energy and talent, he had been able, for some time, to sustain himself 
in the midst of a highly democratic population; but as the catastrophe 
of that struggle approached, party violence became too strong for 
resistance or endurance, and Mr. Sylliman found it prudent to make 
a hasty retreat to Marietta, where he found an intelligent community, 
sympathizing with him in his political feelings. I shall never forget 
the pleasure with which I took him by the hand, as a persecuted 
patriot, at our first meeting in Marietta. Mr. Sylliman’s talents se- 
cured to him, at once, a full share of the practice in that county, where, 
after a short residence, he formed a matrimonial alliance with Miss 
Deborah Cass, daughter of the veteran Major Cass, who was literally 
a hero of two wars. It would be surplusage to recite the offices held 
by this gentleman during his life, or the manner in which he discharged 
the duties they imposed, as those matters are of public notoriety. 

Mr. Bachus lived and died at Marietta, an amiable and respected 
member of the bar. | 

In Mr. Cass, the profession received one of its brightest ornaments. 
It was my fortune to know him personally, when he was a young man 
pursuing his professional studies. As soon as he was admitted to the 
bar, he engaged in the practice with energy and success, and was 
securing a full share of professional business, when he formed a reso- 
lution to embark in politics, with a view, no doubt, of going into pub- 
lic life. In accordance with this plan, we find him in the legislature 
of the State, not long after its admission into the Union. We then 
see him in the office of Marshal for the district of Ohio, by the ap- 
pointment of Mr. Jefferson. Soon after, we find him commanding a 
regiment in the army under General Hull—afterwards promoted to a 
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Brigadier—then Governor of the Michigan territory—next Secretary 
of War under General Jackson, and finally Minister to France. 

His course, thus far, has been brilliant and highly useful to his 
country, both as a soldier and civilian. Being still in the vigor of 
life and in the enjoyment of high health, he may yet have the gratifi- 
cation of performing for his country more useful services in a more 
distinguished and exalted station. 

During the closing period of the territorial government, Philemon 
Beecher and William Irwin located themselves at Lancaster, in Fair- 
field county, and were admitted to the bar. They were the pioneers 
of the profession in that portion of the territory, and, for many years, 
engrossed the practice, to the almost entire exclusion of others. They 
were, universally, respected, both for character and talents. General 
Beecher was a native of Connecticut. The estimate in which he was 
held by his fellow-citizens, may be learnt from the offices he held at 
different times. In 1808, he was Speaker of the House of Represen- 
tatives of the State, and was afierwards~elected and re-elected a 
member of Congress. 

Judge Irwin was a native of Virginia, and possessed a full share of 
the chivalry peculiar to the south. He distinguished himself in the 
State Legislature and on the bench of the Supreme Court, as well as 
at the bar. Both these gentlemen, whose friendship I possessed, have 
finished their course on earth and are gathered to their fathers. 

Levin Belt, from the State of Maryland, settled in Chillicothe, and 
was admitted to the bar about the period of the change of govern- 
ment. He was not only a well educated lawyer, but he was a man 
of highly polished and pleasing manners. He pursued the practice 
with commendable zeal for several years. He served as president 
Judge of the Court of Common Pleas, and as Mayor of Chillicothe. 
He was highly and justly esteemed for his amiable disposition and 
correct deportment. He was in the broadest sense of the phrase, an 
honest man. His friendships, when fully formed, never grew cold by 
time or absence. Whatever changes might have taken place in the 
external circumstances of an old friend, he never met him with a new 
face. It may be considered as one of his foibles, that no inconvenience 
or difficulty could induce him to delay, to a more convenient season, 
the attention, which he believed was due from him to his friend. He 
seemed to act on the principle, that the claims of friendship were ex- 
isting debts, obligatory on his conscience, and that they could not 
honestly be neglected or passed by. After a residence of ten or 
twelve years at Chillicothe, some eastern friend prevailed on him to 
remove to Washington City, where he assured him he should be amply 
provided for. Relying on that deceptive assurance, he left a large 
circle of warm friends in Ohio, and repaired to the District, where he 
obtained a clerkship, barely sufficient, with strict economy, to support 
him from month to month, not knowing at what moment it might be 
taken from him. In that precarious condition, he spent many of the 
latter years of his life, relying on his daily labor for his daily food. Yet 
he was cheerful and contented, and, in fact, enjoyed more substantial 
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happiness than the men in power, on whose favor he depended for the 
humble privilege of laboring for his daily bread. At the advanced 
age of seventy-seven, he took leave of his friends in peace with all 
the world. 

I have now spoken of every person who practised in the Courts of 
the Northwestern territory except a very distinguished group, who 
applied to the General Court at Marietta, and were examined and 
admitted atthe same time. Irefer to Obadiah Jennings, Philip Dodd- 
ridge, and Charles Hammond, than whom, it may be assumed, a more 
distinguished trio was never admitted to the bar of any Court on the 
same day. I was one of their examiners, and have a distinct recol- 
lection of the satisfactory manner in which they passed the ordeal. 
By a standing rule of the General Court, all examinations for admis- 


sion were made by a committee in the presence of the judges—of the 


bar, and of any other persons who saw proper to attend. The first 
named of these gentlemen, Mr. Jennings, settled at Steubenville, 
where he practised his profession a number of years, and till he left 
the bar, and became an ordained clergyman in the Presbyterian 
church. At the bar he was strong and eloquent. The community 
had great confidence in his integrity and legal acquirements, and 
although admired in the pulpit, it was generally admitted, that he did 
not maintain the reputation for talent and eloquence which he had 
previously acquired. This excellent man, after a laborious and faith- 
ful discharge of his duties, both as a civilian and a divine, has left this 
world, to reap the fruits of a well spent life, in the world to come. 
Mr. Doddridge was a Virginian, settled at Charleston, in Brooke 
county, where he was engaged in practice, when admitted to our bar. 
He did not change his residence, but engaged extensively in the prac- 
tice of the territory, and afterwards of the State, in which he perse- 
vered to some extent, till the time of his death. I practised with him 
in the Federal Court, and occasionally in the State Courts, for many 
years; and had ample opportunity to form a correct estimate of his 
talents and efficiency at the bar. Nature had bestowed on him her 
gifts with a liberal hand. He was a close, logical reasoner, and main- 
tained his propositions with perspicuity and power. Although he was 
not a laborious student, by any means, yet he had read much, and such 
was the tenacity of his memory, that it never suffered anything to 
escapé, which had once been impressed on it. Every thing he read, 
became his own, for all practical purposes, and constituted a fund on 
which he could draw in any emergency, with quickness and correct- 
ness. He was, however, very intemperate and naturally indolent, 
and it was believed, that notwithstanding the strength of his mental 
wers, if his memory had been an ordinary one and his application to 
usiness had continued, as irregular as it had been, his fame would 
not have soared above that of many, with whom he practised. He 
acquired great reputation as a sound politician and an able debater in 
the legislature of his own State, and in the Congress of the United 
States. On one occasion, John Quincy Adams, who flattered no 
man, after listening to a speech of Mr. Doddridge, in the House of 
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Representatives, pronounced it the ablest he had ever heard om that 
floor. Mr. Doddridge was plain, unassuming in his manners, kind and 
courteous in his intercourse with every body, assumed nothing like 
superiority, but, on the contrary, seemed scarcely conscious of his own 
powers. In his later years, at times, he seemed to labor under an 
absence of mind, or of the powers of discrimination, which led him to 
imagine things which were not real, and occasionally to charge his best 
friends with gross improprieties, for which there was no foundation 
whatever. These aberrations were evidently without malice, and 
apparently without a consciousness, that they were injurious in their 
tendency. This particular trait in his character presents a case for 
the metaphysician and the moralist. I have seen its operation, but 
cannot explain its cause. 

Last in this trio, but not least, was my friend, Charles Hammond. 
He was a native of Maryland, born in 1780. While he was yet a 
lad, his father removed to western Virginia, where nothing more of an 
education could be obtained than a mere smattering, such as might be 
expected in the frontier settlements, at that early period. The pecu- 
niary circumstances of his father not only prevented him from aiding 
his son in the pursuit of an education, but rendered it necessary to 
exact of him a considerable amount of labor on his farm, during the 
years of his minority. Notwithstanding these disadvantages, so great 
was the determination of young Hammond to make himself respectable 
and useful in life, that, regardless of difficulties, he applied himself to 
reading and study, during his leisure hours, with persevering industry ; 
and, as the result las proved, with very great success. His friends 
saw his efforts and his object, and aided him, as far as they could. 
Philip Doddridge was his most available friend, and contributed more 
to advance his views and consummate his hopes, than all others. He 
gave him the use of his library and directed his legal studies. Such 
were the difficulties and such the persevering efforts, through and by 
which Mr. Hammond raised himself to the head of the legal profession 
in the west. Possessed of fine talents, and prompted by an aspiring 
ambition of a laudable stamp, he fixed his aim at an elevated point on 
the scale of merit, and so directed and regulated his efforts as to attain 
it. The signal success of this gifted man, in overcoming obstacles, 
apparently insurmountable, which lay in his path to eminence, pre- 


sents to every young man of talents, a view of what he may attain to,, 


by a similar course of persevering industry. When Mr. Hammond 


was admitted to the bar of the Northwestern territory, he was a citi- 


zen of Virginia, and although he practised steadily in the territorial 
Courts, he did not change his residence till some time after the estab- 
lishment of the State government, when he purchased a farm in the 
neighborhood of St. Clairsville, to which he removed. The command- 
ing attitude he assumed and maintained during the greater part of his 
life, as a lawyer, politician, and writer, isa part of the current history 
of the day, and needs not to be repeated. His benevolence and 
charity were greater than his means of gratifying them. No person 
in distress, to whom it was in his power to extend relief, applied to 
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him in vain. But as to these matters, his praise is in the mouths of 
the multitude, and scarcely one can be found disposed to question its 
correctness. 

Having now given you the name of every individual, who practised 
in the Courts of the Northwestern territory, from their organization in 
1789 to their dissolution in the winter of 1802-3, I feel as though I 
had redeemed my pledge. I have taken it for granted, that you did 
not desire minute, biographical details, but only such brief sketches as 
might furnish a general outline of character. This has been at- 
tempted, and if in the execution I have been so fortunate as to meet 
your views, it will be enough. 

Very respectfully, 
T. Watxer, Esq. J. BURNET. 





Court of Common Pleas, Sandusky county, Ohio, March Term, 1841. 
Samvuet Cook v. Jonn Drake. 


[Reported by O. Bowen, President Judge of the Second Circuit.] 


Heid, that where a sheriff has two executions issuing from different counties, and 
levies them both on the same land lying within one of the counties, and returns a 
copy of the appraisement to that county in which the land lies, he is not liable to 
amercement for not returning a copy to the other county. 


Tus was a motion to amerce the sheriff. At the February Term of 
the Court of Common Pleas, 1840, held in Sandusky county, Samuel 
Cook recovered a judgment against Pierce Taylor for $902 28, upon 
which he issued a fi. fa. to the sheriff of Williams county on the 9th 
of March, 1840. On the 25th of the same month, Drake, who was 
then sheriff of Williams county, endorsed as follows: “ By virtue of 
two writs of fi. fa. to me directed, one from the Court of Common 
Pleas of Williams county, and the other from the Court of Common 
Pleas of Sandusky county, I have levied upon the following real estate, 
&c. (describing it to be in Williams county,) taken at the suit of Payne 
C. Parker v. Pierce Taylor, and Samuel Cook v. Fierce Taylor.” He 
further returned that he had advertised and offered it for sale, but it 
remained unsold for want of bidders. At the Court of Common Pleas 
held in Williams county, Sept. 1837, Payne C. Parker recovered a 
judgment against Pierce Taylor for $135 93, on which a fi. fa. issued 
to the sheriff of that county, December 3, 1839, and was returned as 
follows: “I have levied this execution, together with one directed to 
me from the Court of Common Pleas of Sandusky county, on certain 
lands,” &c. An appraisement of the lands, thus taken in execution 
by the sheriff, under these two writs, was duly made on the 25th of 
March, 1840, and a copy of the appraisement deposited with the 
clerk of Williams county. No copy was sent to Sandusky county. 
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The report of the appraisers specified their proceedings to be under 
both executions. The lands were appraised at $1,100. 

This motion is predicated on the fact that the sheriff neglected to 
return a copy of the appratsement, made as above stated, to the county 
of Sandusky, from which Cook’s execution issued. 


C. K. Warson, for plaintiff. A. Corrivserry, for defendant. 


Bowen, P. J. The foregoing facts were admitted in proof by the 
parties on the hearing of the motion. They must, therefore, be re- 
arded as part of the sheriff’s return. For what was true in fact, may, 
when omitted or improperly set forth, be added by the sheriff, if neces- 
sary either for his own protection, or the protection of the rights of 
others. The question then arises, whether a return that the lands 
were levied under two executions, issuing from different counties, in 
favor of different plaintiffs against the same ‘defendant, and regularly 
appraised at a given sum, and a copy of the appraisement returned to 
the office of the clerk of the county in which the lands are situated, is 
a compliance with the law. 

The statute, page 103, sec. 10, requires the sheriff to call an inquest 
of three disinterested freeholders of the county where the lands are 
situate, to make, under oath, an appraisement of their value, and 
report their doings to him. The 11th section provides, “that the 
officer receiving such return, shall, forthwith, deposit a copy thereof 
with the clerk of the Court from which such writ issued.” It is quite 
plain that the author of the law had in view but one execution in the 
framing of this section. It did not probably occur to him, or to the 
legislature, that several executions, from as many different counties, 
might, at one time, come into the hands of the officer to be levied on 
the same property; and hence the total silence of the act as to the duty 
of the officer in such a case. Giving the section, in its present lan- 
guage, its full meaning, and it cannot be claimed that the sheriff is 
bound to return more than one copy of the same appraisement. No 
inconvenience could arise, under this rule, where the executions all 
issued from the same Court. Itis only felt, or supposed to exist, when 
they are issued from several counties. The plaintiff’s counsel con- 
tends that the failure of the sheriff to send a copy to the county from 
which the writ issued, would prevent a confirmation of sale, in case 
one was made, and thereby subject the plaintiff to delay and costs in 
the collection of his money. That the Court would refuse to confirm 
a sale, made in a case like the present, when the sheriff returned that 
he had levied two executions on the land at the same time, and had 
caused an appraisement to be regularly made, and a copy thereof 
deposited in the office of the clerk of the Court of the county in which 
the estate is situated, and from which one of the writs issued, and 
which operated as a prior lien thereon, is a point we are not now pre- 
pared to concede. We incline to a different opinion. But if such 
should be the consequence to the plaintiff in execution, he cannot 
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obtain redress against the officer, unless the law, in its terms, have 
secured to him that right. 

It being admitted then, for we think such is the law, that the sheriff’s 
duty requires of him to return but one copy of the same appraisement, 
it may be asked, in case of the levy of several executions from different 
counties, in which shall the copy be deposited? A discretion is ne- 
cessarily thrown upon the sheriff by the want of a statutory direction 
to him in such a case. Were one of the writs issued from the county 
in which the lands lie, it would be the exercise of a sound discretion 
to make the deposit in that county, and it would probably be most 
convenient to those interested to have him do so. But if the copy 
should be sent to another county, in connexion with one of the writs 
levied, it would not violate the provisions of the statute. His return, if 
made with the particularity observed in this case, would apprize each 
plaintiffin execution of the levy—the inquest—the amount of valuation, 
and the county where the copy was deposited. Ought we to require 
more of the sheriff? In case of a sale, any of the Courts from which 
writs issued, on being satisfied that the sale had been made in con- 
formity to law, would confirm it. The officer’s return should furnish 
such evidence, and if it be found satisfactory without the production 
of a copy of the appraisement, that might be dispensed with. If not, 
the Court would, , require it. No confirmation would be 
made unless the Court should be satisfied that the land was appraised, 
and sold for two-thirds its valuation. 

We have thus attempted to show that the sheriff is not only guiltless 
of any breach of duty, but that the evils which the plaintiff’s counsel 
supposes must await and be visited upon his client, by not being fur- 
nished with a copy of the appraisement in Sandusky county, are not 
likely to arise; but in case of their actual occurrence, they must be 
attributable to defective legislation, rather than to the misconduct of 
the sheriff. If we are mistaken in this view, there exists another ob- 
jection against giving the judgment moved for in the plaintiff’s notice. 

In the 32d section of the act to which reference has been made 
above, the causes, for which the officer may be amerced, are set forth. 
“ Neglecting to call an inquest, according to the foregoing provisions 
of the act, anp return a copy thereof to the clerk’s office,” is made one 
ofthem. ‘This provision was read by plaintiff’s counsel, and is relied 
upon to support this motion. The whole section has received, from 
the time of its enactment, a strict construction. The Courts have 
uniformly refused judgment against the officer, unless he came within 
its express letter. (Wright’s R. 720; 6 Ohio Rep. 449.) The fault 
is here punished by penalty for “neglecting to call an inquest, AND re- 
turn a copy.” Both omissions must concur to constitute the offence. 
Failing to return a copy of an appraisement, actually made, could not 
subject the officer in this penal proceeding. There must be connected 
with it a failure, also, to make the inquest. It is in this latter that the 
mischief principally consists, for no sale can be perfected until there 
has been an appraisement, but as the time is not limited in which the 
copy shall be returned, the proceedings would be held valid, and the 
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sale confirmed, though several terms of the Court might intervene 
between the inquest and the return, provided it was made before or at 
the time ofsale. It would, doubtless, be an improper disregard of duty 
in the officer, but not cause of amercement. The proof in this case 
shows, and the plaintiff admits, that a levy of his execution, in connec- 
tion with another, was duly made,—an inquest called,—an appraise- 
ment had, and a copy of it returned to the office of the clerk of 
Williams county, from which one of the writs issued. 

A motion to amerce is a complaint of misfeasance. Itisa proceeding 
against one charged with the execution of a public trust or duty, both 
penal and summary in its character. In his defence, he is restricted 
to terms unknown to any other cause, civil or criminal. He is com- 
pelled to answer at the first term of the Court, and, ifa resident of the 
county, upon only two days’ notice. The form of pleading applied to 
other cases, is dispensed with. A bare notice of the charge preferre 
against him is all that is required. He is not allowed a trial by jury, 
and the Court which acts in the matter, has very little discretion. 
The statute makes it imperative to render judgment of amercement 
where the charge is sustained. . It seems proper, in such a proceeding, 
under such a statute, to exact of the party complaining strict proof of 
the alleged delinquency. He should clearly show that the letter and 
spirit of the statute had been violated by the officer, before he asks 
the Court to pronounce judgment against him. We have shown, as 
we think, satisfactorily, that the present case is not within the spirit 
or letter of the statute, and must, therefore, dismiss the motion at 
plaintiff’s costs. 


Nore. A record of the foregoing case was presented to Judges 
Wood and Lane, at the July Term of the Supreme Court in San- 
dusky mem f 1841, and endorsed by them, non allocatur, as the plain- 
tiff’s counsel informed me. 





Court of Common Pleas, Crawford county, October Term, 1843. 
Danret Barurrt, er ux. v. Moses Woopsipe. 


[Reported by O. Bowen, President Judge of the Second Circuit.] 


Whether a party who has produced a witness and had him sworn, but not examined, 
thereby waives objections to his competency when called by the other party, Query. 

In an action on the case for erecting a mill-dam and overflowing plaintiff’s land, where 
the defendant was a lessee, and had given up possession after the commencement of 
the suit, a subsequent lessee, not holding under the former, is a competent witness 
for him. 


Tue plaintiffs having offered evidence of their possession of the land, 
and of the injury to it by the backing up of the water in the dam kept 
up by the defendant, rested. 
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The defendant then called as a witness en Hemerg, (who had 
been called to the stand and sworn by plaintiffs, but not examined.) 
He stated that the defendant left possession of the mill in April, 1843, 
that this suit was brought in January, 1843—that witness had since 
leased and was now occupying the mill and keeping up the dam, pre- 
cisely as it had been kept up by the defendant, though not under the 
latter,—that about one year ago the race of the dam broke away, and 
witness and divers others in the neighborhood, turned out to repair it, 
and that the plaintiff and sons were among those who gave such assis- 
tance, and furnished materials; and that no objection was made by 
Barlitt and wife to the repairing and keeping up the dam, at that time, 
nor did they claim to have been damaged by it, although the dam had 
stood there some years, affecting their land asit did at the commence- 
ment of this suit. 


Srewart, for the plaintiffs, objected to the introducing of this testi- 
mony :—1. Because it established a license, and was inadmissible under 
the general issue. 2. The witness was incompetent, on account of his 
interest, to give evidence in this cause. 

Scorr, for the defendant, insisted that the plaintiffs had waived all 
objections to the witness, by having him sworn, and that defendant was 


now at liberty to use him. He cited | Phil. Ev. 4th Am. ed. 274. 


Bowen, P. J. The remark of Mr. Phillips, referred to by the de- 
fendant, and upon the authority of which he claims to examine Hemerg . 
as a witness, is as follows:—“If the witness is sworn and would be 
competent to give evidence for the party calling him, the other p 
will, in strictness, be entitled to cross-examine him, though he had not 
been examined in chief.” ‘To support this position, the author cites 
Rex v. Brooke, (2 Stark. N. P. C. 473,) Phillips v. Eamer, (1 Esp. N. 
P. C. 337.) The case in Starkie was an indictment for perjury. The 
attorney for the prosecution was called and sworn, and produced a 
copy of a declaration in an action brought by the defendant against 
the prosecutor, but was asked no question on the part of the prosecu- 
tion. ‘The defendant insisted upon his right to cross-examine him as a 
witness called for the plaintiff. Assorr, C. J., who tried the cause, 
was of opinion that in strictness the defendant was entitled to cross- 
examine. The other case is not at hand, but goes as far to sustain the 
author, probably, as the case in Starkie. 

If these cases sanction the rule in Phillips, it is believed there never 
has been an adoption of it here. Ellmaker v. Beeckley, (16 Serg. & 
Rawle, 77.) A party may, by mistake or accident, call to the stand 
and have sworn a witness most deeply interested against him, on dis- 
covery of which he would forbear to ask hima question. We are not 
able to perceive how such an act can operate as a waiver of objections. 

As this action is founded on the plaintiffs’ title in justice and equity 
to recover a compensation in damages, the defendant may, under the 
general issue, give in evidence any facts or circumstances, which, in 
equity and conscience, are sufficient to bar the plaintiffs’ claim. (2 
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Stark. Ev. 212.) If the plaintiffs encouraged the erection of the dam, 
and afterwards voluntarily assisted in repairing it and keeping it up, 
for the sake of having a mill in their neighborhood, knowing at the time 
how it affected their premises, they ought not to recover. They can- 
not, with propriety, ask reparation for their own act, or for what they 
have done of their own accord, jointly with others. 

The authorities do not agree as to the competency of the witness 
Hemerg. It is understood that the rule has not been uniform in the 
Supreme Court of this State, in the trial of causes on the circuit. Ifa 
verdict for the defendant in this cause could be evidence against the 
= in another action which they may bring against the witness, 

e is incompetent. He cannot be allowed to manufacture proof for 
his own protection. We think, however, that such a recovery could 
not be set up against a future action by the plaintiffs. It can neither 
determine their rights, nor can it fix the liability of the witness, should 
he be sued for the injury. Sir F. Evelyn v. Haynes, (cited in 3d East. 
365); Shafer v- Stonebraker, (4 Gill & John. 345); Standish v. Parker, 
(2 Pick. R. 20); contra, Vooght v. Winch, (2 Barn. & Ald. R. 462); 
Strull v. Bovingdon, (5 Esp. N. P. C. 56; see also Cowen & Hill’s notes 
to Phil. Ev. 844, n. 594,) where the question is examined, and the va- 
rious authorities referred to. 

The witness will be permitted to testify. Verdict for plaintiffs, and 
appeal by defendant. 





Court of General Sessions for the City of New York, June, 1813, before 
De Witt Clinton, Mayor, Josiah Ogden Hoffman, Recorder, and two 
sitting Aldermen. 


Tue Prorte v. Danie, Pumurs anp Wire. 
[Abstracted from Mr. Sampson’s published Report, by P. McGroarry.] 


Held, that a Catholic priest cannot be compelled to disclose, before a Court ot Justice, 
what has been confessed to him in the administration of the sacrament of Penance. 


THE prisoners were indicted for receiving stolen goods. James Keat- 
ing, the prosecuting witness, stated that the goods stolen had been 
returned to him by the Rev. Anthony Kohlmann, a Catholic priest. 
Mr. Kohlmann was called before the grand jury to testify from whom 
he had received them, but he claimed then, and afterwards on the trial, 
to be excused from testifying, on the following grounds: 

1. Having acquired his knowledge in the administration of a sacra- 
ment of his church, he should, if he communicated the information so 
acquired, forever disgrace himself in the eye of the Catholic church, 
and he hesitated not to say, in the eye of every man of sound principle; 
the world would justly esteem him as a base and unworthy wretch, 
guilty of the most hemous prevarication a priest can possibly perpe- 
_ in panes the most sacred laws of his God, of nature, and of 

is church. 
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2. According to the canons of the Catholic church, he should be 
divested of his sacerdotal character, replaced in the condition of a 
layman, and forever disabled from exercising any of the ecclesiastical 
functions. 

3. Conformably to the same canons, he should deserve to be lodged 
in close confinement, and shut up between four walls, to do penance 
during the remainder of his life. 

4. Agreeably to the dictates of his conscience, he should render 
himself guilty, by such a disclosure, of everlasting punishment in the 
life to come. 

The witness explained that, according to the faith of the Catholic 
church, Christ instituted seven sacraments, of which penance was one, 
and that confession was one of the component parts of the sacrament 
of penance; and that the same high authority that had instituted the 
right, imposed upon its minister the duty of eternal silence, without 
which the sacrament would have been inefficacious, as few would be 
willing to unfold the secréts of their heart to the minister of their God 
if they did not know that it was to remain a secret known only to their 
Maker and his priest. He also stated that it was his duty, rather to 
go to death than to reveal what had been confided to him under the 
sacramental seal. He quoted the decisions of councils, and the 
writings of the fathers of the church, to prove the truth of his position. 

On this state of case the jury was dismissed till argument could be 
heard on the exemption claimed by the witness. 


Messrs. Rrxer and Sampson, for the witness) Mr. Garpiner, for 


the people. 


The counsel for the witness claimed that the constitution of the 
State of New York, and the principles of the common law, secured 
to the witness the exemption claimed by him. The 38th article of 
the constitution, declares, “that the free exercise and enjoyment of 
religious profession and worship, without discrimination, or preference, 
shall forever hereafter be allowed within this State to all mankind.” 
If this article does not protect the Catholics in their practice of con- 
fession, then it is null and void. Their second proposition was, that 
the law will not compel any man to answer any question that subjects 
him to a penalty, or forfeiture, impairs his civil rights, or may degrade, 
os or disparage him. 

n reviewing the cases relied upon as establishing the principle con- 
tended for by the prosecutor, the counsel insisted that they could, by 
no rule of construction, be forced to bear the interpretation put upon 
them; and that the assumptions of elementary-writers on this point 
were purely gratuitous. The first case cited as settling the point, was 
as follows: 

The Dutchess of Kingston was indicted for bigamy before the house 
of Lords. Mr. Hawkins, a surgeon, was asked, “Do you know from 
the parties of any marriage between them?” ‘To which he observed, 
“J do not know how far any thing that has come before me in a confi- 
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dential trust in my profession, should be disclosed consistent with my 
professional honor.” By Lord Mansrre.p,—* If a surgeon was volun- 
tarily to reveal these secrets, to be sure he would be guilty of a breach 
of honor, and of great indiscretion; but to give that information in a 
court of justice, which, by the law of the land, he is bound to do, will 
never be imputed to him as any indiscretion:whatever.” And the coun- 
sel remark—* Upon this single decision, made on the spur of the 
occasion, without discussion, has the whole body of legal authority on 
that point turned.” The other cases, (there are but two,) by which 
this rule is sought to be made applicable to priests, are as follows: 

In Du Barre’s case, (Peake’s Cases, 78,) Mr. Garrow, at the bar, in 
argument, stated that in the King v. Sparkes, decided by Buller, J. 
on circuit, the defendant, a Catholic, wishing for ghostly comfort, had 
applied to a Protestant clergyman, and had confessed to him his guilt. 
Buller, J. allowed the clergyman to give the, confession in evidence. 
Whereupon Lord Kenyon remarked,—* I should have paused before 
I admitted the evidence there admitted.” This confession was made 
by a Catholic to a Protestant, and it does not appear that the clergy- 
man had any scruples about revealing what had been confessed to him, 
or that he made any objection thereto. 

The other case was decided in Ireland by Sir Michael Smith, Mas- 
ter of the Rolls. Lord Dunboyne had been a Catholic bishop, but 
upon succeeding to a title and estate, he abjured his religion in ac- 
cordance with the penal laws of that day. Before his death, he made 
a will in which he devised the bulk of his property to the Catholic 
seminary of Maynooth. It was sought to break the will on account 
of his alleged “relapse into Popery”; and the Rev. Mr. Gahan, a 
Catholic priest, was called upon to testify to that fact. He refused, 
on the ground that whatever he knew (if he knew anything), had been 
communicated to him in religious confidence. The Master of the 
Rolls overruled his objection, and, on his still refusing to testify, he 
was committed for contempt. It will be observed that here the ques- 
tion was, not what Lord Durboyne had confessed, but whether he had 
confessed at all, or had done any other act “savoring of a relapse into 
Popery.” 

he counsel then contended that none of these cases settled the 
point at issue; and they further insisted, that the mere non-user of such 
a right as that asserted by the prosecutor, in England or Ireland, 
where the head of a priest was valued at the same price as that of a 
wolf, and where murderers, rebels, and malefactors of every kind, 
might have been discovered by forcing the priests who were arrested 
to disclose the confessions of their penitents, was proof that no such 
right existed at common law. 

Mr. Garpiner, for the people, claimed that the Catholic practice 
of confession came within the proviso of the 38th article of the consti- 
tution, which is as follows: “ Provided, that the liberty of conscience 


here granted shall not be so construed as to excuse acts of licentious- 
ness, or justify practices inconsistent with the peace and safety of this 
state.” He denied, too, that at common law any person, other than an 
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attorney or counsellor, was exempt from testifying to whatever came 
to his knowledge by the confession of the party; claiming as there was 
no direct decision in favor of priests, their exemption could by no 
means be supposed. He relied upon the cases commented on by 
the counsel for the witness, and the deductions of the writers on 
evidence. 


The opinion’ of the Court by De Wrrr Cuinton, was in substance as 
follows:—A witness is not obliged to tell any thing that would disgrace 
or degrade himself. (4 St. Tr. 748; Salk. 153; 4 Esp. N. P. 225; ib. 
243; Pennington’s Rep. 415; 1 Johns. 498.) He is not obliged to tell 
any thing that would affect his civil rights. (Brown’s Reports, 376.) 
There is no doubt that the witness considers that answering in the 
present case, would expose him to punishment hereafter. That it 
would expose him to privations and disgrace here, must be conceded 
by all. He would not be exposed to a criminal prosecution, but the 
reason why he is excused where he would be liable to such punish- 
ment, applies with greater force to this case, where his sufferings would 
be aggravated by the compunctious visitings of a wounded conscience, 
and the gloomy prospect of a dreadful hereafter. ‘The witness is 

laced in this dilemma, if the law be as the prosecutor contends,—if 
- prevaricates he violates his judicial oath,—if he tells the truth, he 
violates his ecclesiastical oath. Whether he lies, or whether he tells 
the truth, he is wicked; and it is impossible for him to act without acting 
against the laws of rectitude and conscience. The only course is, for 
the Court to declare that he shall not act at all, 

[The Mayor reviewed the cases, and showed why he could not con- 
sider them in point, sustaining throughout all the points of the counsel 
for the witness, and referring particularly to Lord Dunboyne’s case, 
and to the little authority which cases regarding the rights of Catholics, 
decided in Ireland, should have. ] 

It is essential to the free exercise of a religion, that its ordinances 
should be administered, and that its ceremonies as well as its essentials, 
should be protected. The sacraments of a religion are its most im- 
portant elements. The Protestant church has but two, Baptism and 
the Lord’s Supper. Suppose that a decision of this Court, or a law of 
the State, should prevent the administration of one or both, would not. 
the constitution be violated, and the freedom of religion infringed? 
Will not the same effect follow if we deprive the Roman Catholic of 
his ordinances? Secrecy is of the essence of penance; to decide that 
the minister shall promulgate what he receives in confession, is to de- 
clare that there shall be no penance, and this important branch of the 
Roman Catholic religion would be thus annihilated. 

It does not appear to the Court that the practice of confession comes 
within the proviso of the constitution. It may be made an instrument 
of good, but, we think, never of evil. If the Hindoo should attempt to 
introduce the burning of widows on the funeral pile of a dead husband, 
or the Mussulman his plurality of wives, then the “licentious acts” con- 
templated by the constitution would exist. Or if a fanatic sect, as 
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formerly in the city of Munster, should promulgate doctrines subver- 
sive of law and order, there would be “practices inconsistent with the 
peace and safety of the State.” But until men, under pretence of 
religion, act counter to the fundamental principles of morality, and 
endanger the well-being of the State, they are to be protected in the 
free exercise of their religion. If they are in error, or if they are 
wicked, they are to answer to the Supreme Berne, not to the unhal- 
lowed intrusion of frail fallible mortals. The witness and his breth- 
ren are protected by the laws and the constitution of this country, in 
the full and free exercise of their religion; and this Court can never 
countenance or authorize the application of insult to their faith or of 
torture to their consciences. 

There being no evidence against the defendants, they were acquitted. 


Nore sy tHE Eprror. ~The foregoing abstract was made at my 
suggestion. When I lately met, for the first time, with the published 
report, it struck me, as doubtless it will most readers, that the doctrine 
of the case isnot tenable. The common idea is, that lawyers only are 
excused from testifying as to matters of professional confidence. All 
the text-books I have seen inculcate this idea. 1 have sometimes asked 
myself, whether it might not be expedient to enact that clergymen and 
physicians should be placed upon the same footing. But this, by the 
way, is a very grave question. What I wish now to say is, that 
upon further reflection, I do not see how the Court could have arrived 
at a different result. It will be observed that the doctrine is confined 
to Catholic priests, and this upon constitutional grounds. It is not, 
therefore, in conflict with a decision recently made in Boston, in which 
the late Dr. Channing, who claimed a similar exemption, was com- 
pelled to testify; because the reason for excusing a Catholic, does not 
apply to Protestants. The argument for excusing a Catholic, is this: 
Confession to the priest is a part of penance. Penance is one of the 
sacraments. ‘Take away the seal of inviolable secrecy, and you de- 
stroy the efficiency of this sacrament. You thus assail a fundamental 
article of Catholic faith. And what then becomes of the religious 
liberty secured by the constitution? Our Bill of Rights, for example, 
declares, “that all men have a natural and indefcasible right to wor- 
ship Almighty God, according to the dictates of conscience; that no 
human authority can, in any case whatever, control or interfere with 
the rights of conscience.” No language can be more explicit than 
this. If it does not shield the Catholic priest from a compulsory 
revelation of the secrets of the confessional, it is an empty sound. 
Yet it would not secure a like exemption to the Protestant, for the 
simple reason that he does not regard confession to the priest as a 
matter of conscience. | 

I have sometimes doubted whether the full significance of the lan- 
guage above quoted from our Bill of Rights, is generally felt. Unless 
I greatly mistake its import, it does away with another rule commonly 
received in relation to evidence; I mean the incompetency of a witness 
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for want of religious belief. I see not how you can raise the question 
of religious belief, without first striking this language from the consti- 
tution. But I cannot here pursue the subject. 
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a & Watts, ' Pennsyl. R. 
Peters’ Admiralty R. Pet. Ad. R. 
Peters’ R. U.S. 3d Cir. Ct. Pet. Ct. Ct. R. 
Peters’ Ct, Ct. R. U.S. Sup. Ct. ——- Pet. R. 
Pickering’s R. Mass, Pick. R. 
Pike’s R. Arkansas. 

Porter’s R. Ala. Por. R. 
Randolph’s R. Va. Rand. R. 
Rawle’s R. Penn. 
Rawle, Penrose & Watts. See 

Pennsyl. R. 
Rice’s R. S. Car. 
Rice’s Equity R. S. Car. Rice Eq. R. 
Riley’s Chancery Cases. S. Car. 
Riley’s Law Cases. S. Car. 
Root’s R. Conn. 
Roger’s City Hall Recorder. N. Y. Rog. Rec. 
Ruffin’s R. (bound with Hawk’s) 
Scammon’s R. Tilinois. 
Sergeant and Rawle’s R. Penn. Ss. & R. 
Shaw’s R. = & llth Ver.) Vt. Vt. R. 
Shepley’s R. Me. Shep. R. (Me. R.) 
Southard’s R. N. J. South. R. 
South Carolina R. S. Car. S. Car. R. 
Stewart’s R. Ala. Stew. R. 
Stewart and Porter’s R. Ala. Stew. & Por. R. 
Story’s R. U. S. Ist Cir. Ct. 
Sumner’s R. U. S. Ist Cir. Ct. Sumn. R. 
Tappan’s R, Ohio. Tap. R. 
Taylor’s R. N. Car. 
Tennessee R, See Overton. 
Tyler’s R. Vt. 
Tyng’s R. (1st Mass.) Mass. Mass. R. 
Van Ness’ R. U.S. Dist. of N. Y. 
Vermont R. Vt. Vt. R. 
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Reports. States. Abbreviations. 
Virginia Cases. Va. Va. Cas. 


Wallace’s R. U. S. 3d Cir. Ct. Wal. R. 
Walker’s R. Miss. 

Ware’s R. U. S. Dist. of Me. 
Washington’s Cir. Ct. R. U. 8. 3d Cir. Ct. Wash. Ct. Ct. R. 
Washington’s R. Va. Wash. R. 
Watts’ R. Penn. 

Watts’ & Sergeant’s R. Penn. 

Weston’s R. (12th Vt.) Vt. Vt. R. 
Wharton’s R. Penn. 

Wheeler’s Criminal Cases. “~» 2 

Whittlesey’s Chancery R. 

Wright's R. . 

Wendell’s R. i be Wend. R. 
Wheaton’s R. ~ 4 . Ct. Wheat. R. 
Wilcox R. i 

Wythe’s Chancery R. ° Wythe’s R. 


Yate’s Select Cases. 
Yeates’ R. nn. 
Yerger’s R. Yerg. R. 





Court of Common Pleas, sitting as a Criminal Court, at Cincinnati, 


July Term, 1842. 


Tue Srate or Onto v. Wii1t1aM Suretps anp Joun Rortnson. 
[ Reported by the Enrror.] 


Assaulting with intent to kill. Stabbing with intent to kill or wound. Self-defence. 


Tueropore Marsn, only twenty years of age, and rather below the 
ordinary size, was employed in the store of Wm. Q. Hodgson. He 
slept alone in the counting-room at night, and kept a loaded horse- 
pistol lying near him. On the 18th of May, 1842, shortly after mid- 
night, he was waked by a noise like raising or shutting the window. 
When he retired, the window was down, and the shutters closed but 
not fastened. Thus suddenly roused, he could not determine whether 
the noise was made by persons trying to enter, or getting out; but he 
could hear low voices on the outside. He seized the pistol and has- 
tened to the door, having no covering but his shirt. He saw the 
prisoners standing near the window. Robinson was a stouter man 
than he, and Shields stouter than Robinson. Marsh charged them 
with entering or attempting to enter the store; they made no reply, 
but began to move away. Marsh called the watch, and told them he 
would shoot if they attempted to escape, and a second time called the 
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watch. At this moment Shields stabbed him on the right side above 
the hip. Marsh fired, but missed him. He then struck him on the 
head with the pistol, felling him to the ground, and leaving part of the 
lock in his head. Robinson now sprung upon Marsh, and both fell. 
In this position Marsh received a cut on his left leg, but immediately 
struck Robinson on the head with his pistol,and got up. By this time 
Shields was up and renewed the contest, which continued first with 
one, then with the other, until Marsh had felled them with his pistol 
at least four times. Shields was now lying in the gutter, and Robin- 
son had crept under a dray, when the watch came up. Marsh was 
just able to tell them to seize the men, when he fainted with loss of 
blood. The watch found the shutters open and the window down, 
but there was nothing to show that the store had been entered. Rob- 
inson had no shoes on, and gave contradictory accounts as to what had 
become of them. A butcher-knife was found lying near, but no blood 
on it. Shields had a small knife in his pocket which had the appear- 
ance of blood on it. ‘The wounds of Marsh were so severe, that in 
the opinion of the surgeon the chances were at first ten to one against 
his recovery, though he did finally recover. 

The prisoners were indicted for stabbing with intent to kill, stabbing 
with intent to wound, and assaulting with intent to murder. 


W. B. Catpwe t, Prosecuting Attorney, conducted the prosecution. 
J. J. Coruins and A. G. W. Carrer were assigned as counsel for 
the prisoners. ‘They relied upon the absence of criminal intent, the 
wounds being given in self-defence. 


Watker, P. J. The fact of stabbing is unquestioned. What was 
the intent, to kill or to wound? The statute makes either sufficient to 
convict. ‘The intent to wound seems to be a necessary inference from 
the mere fact of stabbing. The intent to kill must be gathered from 
other circumstances, such as the weapon used, the place, number and 
nature of the wounds, and the like. If you think death the natural 
and probable consequence of the wounds, you may infer that death 
was intended. And it is immaterial which of the prisoners inflicted 
the wounds, if both were present and participating. If you convict of 
stabbing with intent to kill or wound, you need not inquire further, for 
this is the greater offence. If not, you will inquire whether there was 
an assault with intent to murder, An assault is an attempt or offer, 
with force and violence, to do some corporal hurt to another. If the 
attempt or offer be carried into effect, there is more than an assault; 
there is battery also; and the only question is as to the intent. Was it 
to commit murder? In other words, if Marsh had been killed, would 
the prisoners be guilty of murder? If they were attempting to commit 
a burglary, it would have been murder in the first degree. If not, and 
they had yet killed him maliciously, it would have been murder in the 
second degree. Either will satisfy the statute. But if you think the 
killing would have been manslaughter only, you cannot convict. And 
this must be the case, if you believe, either that there was no intention 
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to kill, or, if an intention, that it was the effect of passions roused in a 
sudden quarrel, and that there was no malice, that is, no culpable dis- 
regard of another’s rights, But the prisoners rely upon the right of 
self-defence. If you believe there was an attempt to commit burglary, 
that is, to break and enter the store with intent to rob or steal, they 
cannot justify on this ground, If not, then the question is, whether 
Marsh assaulted them in such a manner as to create a reasonable 
apprehension of great bodily harm? If he only required them to wait 
until the watch came up, this would not justify them, though innocent 
of his charge, in attempting his life. Mere threats never throw a man 
upon his ultimate rights.) There must be an attempt or offer, at least, 
to do them some bodily harm. The sum is this. If you believe that 
the prisoners were lawfully there, and that Marsh not only threatened, 
but attempted to shoot them, before they assailed him, it is a case of 
self-defence; otherwise not. Finally, if you believe that there was an 
unlawful assault, but no intent to murder, you may convict of assault 


and battery only. 


The jury returned a verdict of guilty generally, and the prisoners 
were sentenced to the penitentiary for twenty years, being the longest 
time, under any of the counts. On their way to the penitentiary they 
escaped. ‘The sheriff offered a reward accompanied with a descrip- 
tion of their persons. They were apprehended in Jeffersonville, Ind. 
in the act of stealing from a house in which they had obtained lodging; 
were delivered to the sheriff who had offered the reward, and are now 


working out their sentence. 





Selections from the third volume of Hill’s Reports, containing Cases 
argued and determined in the Supreme Court of New York, in the 


_ year, 1842. 


Account, action of. The action of account is one of the most difficult, 
dilatory and expensive ones known to the law; and parties resorting 
to it must be held to the ancient rules of pleading, subject only to such 
alterations as may have been made by the legislature. McMurray v. 
Rawson, adm, &c. 59. 


Assignor and Assignee. 'The assignee of a personal contract cannot 
sue for a breach of it in his own name, even though the assignment 
was made with the consent of the defendant; but to give such right 
there must be an express promise by the latter to be responsible to the 
assignee. Jessel v. The Williamsburgh Insurance Company, 88. 


Attorney. 'The attorney of the plaintiff has power, under his origi- 
nal retainer, to authorize an officer holding a fi. fa. issued by him, to 
depart from the regular and ordinary course of executing it; and this 
power continues for at least a year and a day after judgment perfected. 
Corner & Horner v. Southland, sheriff, 552. 
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Attorney and Client. If the attorney on record illegally issue a fi. 
fa. and thereby render himself liable in trespass, his client is also liable. 


Newberry v. Lee, 523. 


Bailment. If logs be delivered at a saw mill under a contract with 
the miller that he shall saw them into boards within a specified time, 
and that each party shall have one-half of the boards, the transaction 
enures as a bailment merely, and the bailor retains his general property 
in the logs, till all are manufactured pursuant to the contract. Pierée 
v. Schenck, 28. 


A warehouseman is liable for the negligent injury of goods stored 
with him for hire, though it appear that, after the happening of the 
injury, the goods were destroyed without his fault, and that they must 
have been so destroyed, even if no damage had previously occurred. 
Rogers v. Mitchell, 545. 


Bill of Exceptions. The refusal of a- Court to postpone a cause, 
cannot be reviewed on bill of exceptions. The People v. Colt, 432. 


Bills of Exchange and Promissory Notes. The duties of a notary in 
presenting promissory notes and bills of exchange, cannot be per- 
formed by his clerk ora third person. The Onondago County Bank v. 
Bates, 53. 


Accordingly, a notarial certificate of protest stating that the officer 
caused the note to be presented, &c. is not sufficient. Jd. 


The rule allowing a blank endorsement of a note to be construed — 


into a guaranty, only applies, where such a construction is necessary 
to prevent an entire failure of the contract. Hall v Newcomb, 233. 


A note given upon the settlement of a doubtful claim preferred 
against the maker will be held as founded upon a sufficient consider- 


ation, without regard to the legal validity of the claim. Russell v. 


Cook and another, 504. 


A negotiable promissory note was transferred by the payee before 
due, with an endorsement thereon signed by him and another in these 
words—* We guarantee the payment of the within note.” Held, that 
the endorsement being in legal effect a promissory note, imported a 
consideration, and so was not void within the statute of frauds. Man- 


row V. Durham & Moulthrop, 584. 


Bond. Where the performance of the condition of a bond or re« 
cognizance has been rendered impossible by the act of God, of the 
law, or of the obligee, the default is excused. The People v. Bartlett, 570. 


Accordingly in debt on a recognizance conditioned that R. should 
personally appear at the next Court of the general sessions of the 
county of L. to answer to an indictment, &c; held, a good answer to 
the action, that, intermediate the date of the recognizance and the 
term of the Court therein mentioned, R. was arrested and committed 


16 
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to jail in another county, where he was kept in confinement till after 
the day of appearanee, &c. Id. 


Carrier. ‘The owners of a steam boat who undertake for hire to 
tow a canal boat and her cargo, her master and hands remaining on 
board and in possession, are not common carriers, but only responsible 
as ordinary bailees for hire; and this, although they carry on the towing 
of boats as a business, holding themselves out as ready to engage for 
all who may desire their services. Alexander and others v. Greene and 
others, 9. 


Though common carriers cannot stipulate themselves to a restricted 
liability, other bailees may; and hence, a special contract by the latter 
to exempt themselves from liability arising from want of ordinary care 


and skill, is valid. Jd. 


A bailee, however, cannot in this way secure himself against liability 
for loss or damage occasioned by fraud; for the law will not tolerate 
that a man shall contract to be safely dishonest. Id. 


Corporation. Where the walls of a church edifice belonging to a 
religious corporation were negligently permitted to stand after the 
rest of the building had been destroyed by fire, and a part of the 
wall afterwards fell upon a person, while passing along in the street; 
held, that the corporation were liable to respond in damages to the 
injury. The Rector, &c. of the Church of Ascension v. Buckhart, 193. 


If a public officer authorize the doing of an act beyond the scope of 
his authority, or if he be guilty of negligence or malfeasance in the 
discharge of duties to be performed by himself, he will be held respon- 
sible. Bailey and others v. The Mayor, &yc. of the City of New York, 531. 


Otherwise, however, in respect to the misconduct or malfeasance of 
such persons as he is obliged to employ; for the maxim respondeat supe- 
rior does not apply to such cases. Id. 


A municipal corporation is not liable for damages resulting from the 
improper execution of a public work by agents whom they are obliged 


to employ. The Mayor, &c. of the City of New York v. Furze, 612. 


Covenant. A covenant of seisin is broken the moment it is made, if 
the grantor then have no title; and a right of action immediately ac- 
crues to the grantee. McCarty v. Leggett, 134. 


Strictly speaking, there is no general issue in covenant; though a 
lea of non est factum is sometimes regarded in that light. Hebberd v. 
Delaplaine, 187. 


The usual covenants of title and quiet enjoyment in a lease, import 
no more than that the lessor has, at the time, such a title to the demised 
premises as enables him to give the lessee a legal right of entry and 
enjoyment during the term. Gardner v. Keteltas and McCarty, 330. 


Criminal Law. The prisoner may be convicted of simple larceny, 
under an indictment for burglary or robbery. The People v. Jackson, 92. 
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If a stranger, pursuant to an arrangment with one whom he knows ih 
has stolen goods, invite an interview with the owner, and afterwards 
receive the goods under the mere color of an agency, but really to 
make a profit out of the larceny, he is within the statute againsi re- 


ceiving stolen goods. The People v. Wiley, 194. Ht 


Damages. A defendant may recoup, though the damages on both ! 
sides are unliquidated; but he can only set off, where the respective ' 
demands are liquidated. Batterman v. Pierce and another, 171. a 


t 

In a case proper for recoupment, it is optional with the defendant i 
whether he will use his claim in that way, or reserve it for a cross 1 
action. Jd. | 


The damages recoverable against carriers for the negligent loss or 
injury of goods entrusted to them for transportation, are to be ascer- 
tained by resorting to the price which goods of the same kind and bh 
quality bore in the market at the time the injury occurred; and this, | 
though subsequent experiments in the use of such goods have resulted it 
in showing that the market price was almost wholly imaginary, their 
real value being little or nothing. Smith v. Griffith and others, 333. 


Depositions in Criminal Cases. Witnesses cannot be examined de | 
bene esse, at the instance of the public prosecutor, even after indictment i 
found; though they may be at the instance of the defendant. The i 
People v. Madam Restell, alias Ann Lohmann, 289. i 


There is no authority, at common law, for taking depositions in 
criminal cases out of Court, without the consent of the defendant. Jd. i 


The answers of the witness should be on oath; and hence, instead 
of taking the examination first, and then swearing him to the truth of i 
the statement, he should be sworn before the examination com- i 
mences. Id. i 


Election of Actions. 'Though goods have been taken from the owner 
by an act of trespass, he may waive his right to proceed for the force, 
and recover their value in rover, or even in assumpsit. Cummings v. 


Vorce, 282. 


Estoppel in Pais. Where a party, either by his declaration or con- 
duct, has induced a third person to act in a particular manner, he will ae 
not afterwards be permitted to deny the truth of the admission, if the hy 
consequence would be to work an injury to such third person or ano- tty 
ther claiming under him. Dezell v. Odell, 215. i 


Evidence. A party, who has proved the confessions of his adversary, 
cannot, by afterwards waiving such proof, preclude the latter from 
giving evidence to show what further was said by him at the time on 
the same subject. Vibbard v. Staats, 144. 


Where a witness is sought to be impeached on the ground of his 
bad character, and the persons called for that purpose testify, that 
they are acquainted with his general character, they may then be asked, 
whether, from such general character, they would believe the witness 
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on oath; and this, though they disclaim all knowledge of the witness’ 
character for truth and veracity. Johnson v. The People, 178. 


An inquisition of lunacy finding one to be of unsound mind, &c. is 
admissible in evidence, though not conclusive, by way of showing his 
incompetency to convey lands; and this, even as against strangers to 
the proceeding who had no opportunity to offer or cross-examine wit- 
nesses. Semble. Osterhont v. Shoemaker and another, 513. 


One party to a fi. fa. cannot justify under it an action by the other, 
without showing the judgment as well as the fi. fa.; though the latter 
alone is enough for the sheriff. Newberry v. Lee, 523. 


Frauds, Statute of. Although performance is to begin, and does in 
fact commence within the year, yet, if the agreement is not to be com- 
pletely executed within that period, it is within the statute of frauds. 
Lockwood v. Barnes, 128. 

Goods sold and delivered. A count for goods sold and delivered is 
not sustainable without proof of delivery either actual or constructive. 
Hague and another v. Porter, 141. 


A delivery toa carrier, without the consent of the vendee, either 
express or implied, will not enure as a delivery to the latter. Id. 


Semble, a count for goods bargained and sold could not be sustained 
under such circumstances, Id. 


The count should be special, for refusal to accept the goods. Id. 


Habeas corpus. Where a wife who had voluntarily deserted her 
husband, lived with M. her father, and, with his countenance and con- 
sent, withheld from her husband the custody of one of their children; 
held, that a habeas corpus lay against M. to enquire into the cause of 
the detantion, he being a party tothe wrong. The People ex rel. Barry 
y. Mercein, 399. 

A father, whose infant child is illegally detained from him, may 
properly apply for a habeas corpus in his own right, without the privity 
of the child. Jd. 


Husband and Wife. As between husband and wife, the claim of 
the former to the custody of their infant children is, in general, para- 
mount, and will be enforced. The People ex rel. Barry v. Mercein, 399. 


Though an agreement for a separation between husband and wife 
may, in certain cases, be valid, the husband cannot alienate to his wife 
the right to the custody and care of their children. Jd. 


Tien. An innkeeper is bound to receive and entertain travellers, 
and is answerable for the goods of his guest although they may have 
been lost or stolen without any fault on his part; and, on account of 
this extraordinary liability, the law gives him a lien on the goods for 
his reasonable charges. Grinnell v. Cook, 485. 


If a traveller, having wrongfully taken a horse, put up at an inn and 
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become a guest, the innkeeper, provided he had no notice of the 
wrong, may assert his lien on the horse even as against the true 
owner. Id. 


One, who merely provides food and takes care of animals,—i. e. an 
agister, or a livery stable keeper—has no lien except by special agree- 
ment. Id. 


Murder. Ina prosecution for murder, the defendant may be con- 
victed, though it turn out that the mortal wound was given with a 
different weapon from the one mentioned in the indictment. The 
People v. Townsend and others, 479. 


Partnership. Evidence of general reputation is not competent by 
way of showing the existence of a partnership. Smith v. Griffith and 
others, 333. 


Seal. The seal of a religious corporation impressed directly upon 
paper, without the use of wax or other tenacious substance, is a nullity. 
The Farmers and Manufacturers Bank v. Haight and others, 493. 


So with regard to the seal of a private individual; though as to seals 
of public officers and courts it is otherwise, Jd. 


Slander. 'The term swindling does not necessarily import a crime 
known to our law; and hence, words charging one with being a swind- 
Jer are not actionable per se. Chase v. Whitlock, 139. 


Statutes. In general, where a statute requires an official act to be 
done by a given day, for a public purpose, it shall be construed as 
merely directory in regard to the time. Exparte Heath, Roome, and 
others, 42. 


Trespass. ‘Trespass may be maintained by the owner of a pew ina 
church, against one who disturbs him in the possession. Shaw v. 
Beveridge, 26. 





Hovse or Rervuce. 
[By J. H. Perxms.] 


Tue citizens of Cincinnati are again attempting to procure the 
establishment of a House of Refuge, or Reformation, for the criminal 
youth of their own city, and the State at large; and it appears to us a 
proper time to explain the principles and operation of such Institutions 
more fully than has been as yet done, to our knowledge, in the West. 

In their attempts to make Penitentiaries means of reform, as well 
as of punishment, philanthropists have met these great difficulties,—Ist, 
the fixed character of the adult prevents the common educational pro- 
cesses from affecting him: 2d, the danger of making the punishment 
so light as to destroy its operative power in the prevention of crime, 
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leads, of necessity, to the adoption of a system which excludes many 
reforming influences: and, 3d, the criminal, when he leaves prison, has 
no opportunity to prove his reformation even if reformed, or to gain a 
fair footing in the world, among his fellow men. But these difficulties, 
which must long prevent our Penitentiaries from reforming adult pri- 
soners in general, do not stand in the way of changing the characters, 
and developing the minds,of youth. The young heart and conscience 
can be addressed with far greater effect than the more mature: the 
young do not need that the same severity of punishment should be 
threatened, to deter them from crime;—mere confinement has a dread 
for the young that it has not for the old, and we may safely venture to 
treat the young in confinement with a kindness and a regard to refor- 
mation, which we could not safely use towards the adult, lest the ex- 
ample of so mild a mode of punishment should have no influence upon 
others, and so fail to prevent crime: and 4thly, by asystem of appren- 
ticing, we may give the youth a chance to prove his or her reformation 
when it takes place, and to obtain a position in the éye of society, and 
an equal opportunity for advancement with others. 

Upon these ideas the Refuge system is based. Instead of applying 
the same kind of discipline to the young and old, and merely classify- 
ing prisoners;—that is, separating those of different agcs, habits, and 
degrees of depravity,—the Refuge system is based upon the idea that 
a wholly different kind of discipline is needed for the young and the 
adult, and that the common Penitentiary system, in its most perfect 
form, is not what we need for the young. What then is needed? 
What system shall be adopted? To these questions the answer is 
this:—the young,—(by which we mean those under a certain age, 
fourteen, fifteen or sixteen, as experience may determine,)—should, 
upon the commission of a crime, be at once taken from their parents 
or guardians, and placed under the charge of a Public Guardian cho- 
sen for the purpose, whose duty it shall be to use every means to 
reform these children, to educate them, and to put them in the way 
to earn an honest livelihood: the guardian appointed for this purpose 
is the corporation of the House of Refuge, or Reformation. 

Such is the simple, obvious, and perfectly reasonable basis of this 
greatest of all prison improvements. It rests upon the faith that the 
young criminal may be saved; it proceeds upon the idea of reforming 
rather than punishing; it takes hold of the erring child as an object of 
pity, and in the absence of faithful parents, strives to supply their place, 
and to render to the poor wanderer the services which its natural 
father and mother should have rendered;—to bring out its powers, to 
repress its evil passions, to make it true, just, pure and wise, a child of 
. God, a disciple of Jesus Christ. The Refuge system is a Christian 
system; one of the few direct applications of Christian principle to the 

ractical institutions of society ;—and its various benefits to the public 
are but another realization of the words of Jesus, “ Seek ye first the 
kingdom of God and His righteousness, and all these things shall be 
added unto you.” 

Having thus stated the central principle of the Refuge system, 
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which is, the duty of the public to place those young enough to be 
reformed under the best reforming influences which are attainable, 
there to remain until of age,—we next proceed to point out the leading 
principles of the course adopted for their reformation. These, too, 
are remarkably simple. In the first place, idleness, the mother of all 
vices, is effectually shut out by constant employment and amusement 
under the eye of the Superintendent or a monitor: in the next place, 
all artificial stimulants and causes of excitement are carefully excluded: 
in the third place, evil intercourse is prevented by unceasing vigilance 
day and night; and while free conversation is allowed among the chil- 
dren, and none of the prison system of silence made use of, unless for 
special punishment, care is taken to prevent that conversation causing 
the mischiefs which might at first be apprehended: fourthly, the re- 
forming influence of intellectual education is made use of, both by 
means of the daily school, and a library: fifthly, the most exact disci- 
pline, rigid impartiality, and perfect justice which can be attained, are 
used to regulate the conduct and develop the moral sense of the child: 
sixthly, the estimate of his fellows, the power of moral position, com- 
bined with the natural advantages resulting from an improving char- 
acter and behaviour,—are combined so as to produce in the child’s 
mind a comprehension of the truth, that goodness alone will ensure 
that confidence, respect, and enjoyment which every human being 
desires: lastly, religion is made to act unceasingly, the conscience is 
constantly addressed, the idea of right kept perpetually present, and 
the will of God made the only standard of action for teachers and 
pupils, for good and bad, for old and young. 

These principles are, as will be at once seen, applicable to the edu- 
cation of all children in every family; for, indeed, does not every child 
known to us need a reformation, a regeneration? There is nothing 
new, strange, or speculative in them; nothing that does not coincide 
with common sense and the practice of all men and all ages: and they 
are found, when faithfully adhered to, fully competent to influence the 
mass of criminal children under sixteen, so that in the course of one 
year they may be safely released from the strict superintendence and 
semi-confinement of the Refuge, and apprenticed to vigilant and trust- 
worthy farmers and mechanics, or sent to sea. 

But it is not enough to state the general principles of the reforming 
process attempted in the institutions we are describing; our readers, if 
interested in the subject at all, will wish to know something of the 
details of the application of these principles: to this detail we next 
proceed, and shall first describe the House of Refuge first founded, 
that at New York. 

At this institution the boys and girls are entirely separated; but all 
are under the charge of a Superintendent, who is assisted by teachers 
and matrons, the number varying with the number of children con- 
fined:—he is also aided by the managers of the Refuge and supervi- 
sory committees of both sexes. The interior of the buildings is so 
arranged as to provide a separate cell, well ventilated, for each child 
to sleep in: at sunrise, every morning in the year, a bell summons the 
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children from their dormitories, they having first miade up their beds, 
and arranged their rooms; they then pass in order to the washroom, 
after which they are paraded, (if the weather permits in the open air,) 
and examined both in person and dress. After this inspection they 
go to prayers, and thence, except during the shortest days of the year, 
to the morning school; where they continue an hour and a half. An 
intermission Of a few minutes then takes place, which is followed by 
breakfast, after which they go to various household duties and the work- 
shops, where they remain till noon,—unless released by the following 
arrangement: every child has a certain task given to it, and if this is 
accomplished any time before noon, the remainder of the time, pro- 
vided it does not exceed one hour, is given it for amusement. From 
twelve till one the children are occupied in another washing, and in 
eating dinner; at one, work recommences, and continues until four in 
winter and five the rest of the year; they then wash a third time, and 
have their supper, and after supper spend two hours and a half in 
school; evening prayers are then said, and the children are taken to 
their separate roomis or cells. On Sunday, of course, there is no work 
done; religious services are attended morning and afternoon; a Sunday 
school is held; the children are classified; according to their conduct 
for the past week; badges of merit are given them; and toward even- 
ing they are allowed to walk round the grounds under proper inspec- 
tion. Such is the history of a day in this institution, and if it be 
understood that these various exercises are carried on under the eye 
of a vigilant, strict, just, but at the same time kind and Christian man, 
it will be seen that idleness and evil communication must be almost 
entirely shut out; and the better qualities of the child be brought into 
constant action. 

At Boston the arrangement of occupations is somewhat different, as 
will be seen by the following table: 


“ From 6 o’clock, A. M. 3 of an hour for recreation. 
From } past 6, of an hour for religious exercises. 
From 4 past 7, 4 an hour for breakfast. 

From 8 o’clock, 2 hours for instruction in school. 
From 10 o’clock, 2¢ hours for labor. 

From 3 past 12, 3 of an hour for recreation. 

From 4 past 1, $ an hour for dinner. 

From 2 o’clock, 2? hours for labor. 

From } past 4, ¢ of an hour for recreation. 

From 4 past 5 o’clock, $ an hour for supper. 

From 6 o’clock, 2 hours for instruction in school. 
From 8 o’clock, 4 an hour for religious exercises. 
From 4 past 8 o’clock, P. M. 93 hours for retirement. 
Sleep till 6 o’clock, A. M. 


The hour for rising is much earlier in summer.” 


The comparative influence of the Boston and New York systems 
appears to depend mainly upon the character of the Superintendent, 
the Boston system requiring closer attention, and a more influential 
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mind, in consequence of the greater time devoted to recreation; in- 
deed we have an impression that the rules formed by Mr. Wells for 
that institution, (and which are the only*ones we have access to,) have 
been altered in some respects in consequence of the difficulties attend- 
ing their execution. Among those original rules of the Prison House 
those relating to classification are the most important and curious, and 
though in their details not likely to be adopted elsewhere, are worthy 
of publication here, as containing the principles of classification used 
every where, and also as showing the kind of rewards and punishments 
resorted to in these institutions. They are as follows: 


“The whole number of inmates is divided into three Bon Grades 
and three Mal Grades, or three good classes and three bad classes. 


The First Bon Grade consists of those who make positive, regular and 
continued effort to do right. Their faults can be those only of mistake, 
or very rarely those of carelessness. As a reward for belonging to 
this grade, they are admitted to certain privileges. 

1. The same as all inferior grades. 

2. ‘To walk abroad without a monitor; to sail and $wim. 

3. To go to their room without permission, and also into the dining 

room and kitchen when very necessary. 

4. To leave their seats in the assembling room without permission. 

5. Other things being equal, this grade have a choice before all 

others. 

6. The use of the recreation room. 

7. To be trusted, when necessary, with the most important keys. 

8. To have their word taken on all occasions. ~ 

9. To have their birth-day celebrated. 

10. To wear the undress uniform, if any. 


Second Bon Grade.—Those who make positive and regular effort to 
do right. Their faults are those only of carelessness; faults not evil in 
themselves, or if so, not intentional, or a balance of bad marks. The 
privileges of this grade are, 

1. The same as all inferior grades. 

2. To go to the city for 25 good marks, without a monitor, if ik is 

the third time. 

3. To walk abroad without a monitor, or about the yard in the same 

manner. 

4. To be trusted with keys of secondary importance. 

5. To be capable of holding the offices Of appointment. 

6. To take books from the reading room. 

7. To use the papers in the assembling room without permission. 

8. Other things being equal, this grade have a choice before all in- 

ferior grades. 


Third Bon Grade-—Those who make positive efforts to do right. 
Their faults are those only of carelessness, or of momentary erring; 
faults evil in themselves perhaps, but immediately repented of, on 
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reflection, or a balance of three bad marks. The privileges of this 
grade are, 

1. The same as are enjoyed by inferiors. 

2. To go to the city for 25 good marks under a monitor. 

3. To walk about the grounds under a monitor. 

4. To go to the gymnasium and reading room. 

5. To use the books and papers in the assembling room, by per- 

mission. 


6. To hold offices by election. 


The First Mal Grade consists of those who are positively inclined to 
do wrong. ‘Their faults are only legal faults, (that is, things not wrong 
in themselves, or moral faults rarely committed,) or a balance of five 
bad marks. The punishments of the first mal grade are, 

1. To be deprived of play altogether, and of conversation, except 
with those of this grade, or, when necessary, with those with 
whom they are at work. 

2. Not to go to the superintendent’s room. 

3. Not to vote at the elections. 

4. For faults committed while in this grade, marks or degradation. 

5. Not to attend, even if members, the declaiming society. 


Second Mal Grade.—Those who are positively and regularly inclined 
todo wrong. Their faults are moral faults, often committed, or a 
balance of ten bad marks. The punishments are, 

1. The same as the first mal grade. 

2. Not to converse with any boys except when necessary about their 

work, 

3. Not to speak to the superintendent except when permitted. 

4, To be deprived of their regular seats, and kept separate from 
others under the sheriff or constable, and never to be dismissed 
except when in their rooms. 

5. To be deprived of any extra food. 

6. For faults committed while in this grade, to be degraded, unless 
for trifling faults, which may be settled by bad marks. 


Third Mal Grade, or, as it is denominated in the house, the Second 
Mal Division. Those who are positively, regularly and continuall 
inclined todo wrong. Their faults are moral faults often committed, 
or a single instance of doing wrong without any other motive than the 
love of the wrong. The punishments are, 

1. The same as all others. 

2. Food, bread and water. 

3. For faults committed while in this grade, to be whipped, or, if 
brought to this grade for any extra fault, such as lying, , + olin Nag 
profane swearing, he may be whipped when degraded. Of late the 
whipping has been entirely dispensed with. In place of whipping the 
shower-bath has been used of late years, with great success.’ 


_ From the whole spirit of the classification it is plain that the Boston 
House was founded to be a school of moratreform rather than a prison 
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in any degree; and under Mr. Wells, one of the first Superintendents, 
it was wonderfully successful: it may have been altered since in some 
respects,—our impression is that it has been,—but we are confident 
the noble humanity and Christian sympathy upon which its whole 
organization rested, remains as it was. A like spirit in every such 
institution has been found, and always will be found, the truest wis- 
dom, and surest expediency: the power of Christianity shows itself 
nowhere so forcibly as in the success of its principles lived fairly out, 
upon the criminal and barbarous; the experience of Howard and Mrs. 
Fry, of Xavier, and every true missionary, of the Quakers and Mora- 
vians on the borders of Pennsylvania, and of Mr. Hart and Mr. Wells 
in the New York and Boston Refuges,—all agree in the proof of this 
Om eve To show still further this spirit, as it appeared in the 

oston Refuge, we will quote some of the peculiar regulations adopted 
therein: 

—“ Of Initiation. ° 

1. When a boy is received into the institution, his person shall be 
examined and washed, and new dressed, if there be occasion there- 
for; and if medical or surgical aid be required, it shall be administered 
as soon as may be. 

2. The chaplain shall also examine him, as to his habits of life, 
principles, and passions—state to him the cause of his coming, the 
object of his remaining, and the improvement and time necessary for 
his leaving. 

3- He shall then be introduced by name to the boys, while assem- 
bled, and receiving a copy of these laws (if he can read,) he shall be 
a in the second or third mal grades, as his case may require; in 

oth or the former of which, he shall remain one week on probation. 
If, during this probation, he has behaved well, he shall be so reported 
to the boys, and their vote taken whether he shall be received into 
their community. If there be one of the first bon grade; two of the 
first two; four of the first three, or five in all, who vote against him, 
he shhll not be admitted till another trial. 

4. If a boy of peculiar circumstances, extra age, or committed by 
the Municipal Court, be received, he shall remain in a solitair one or 
more weeks before being introduced to the boys. 

The Discipline 

Shall be chiefly moral, rather than physical. 

1. No member of the community (see Initiation, art. 3d) shall be 
punished by whipping, or the cells; but solitary rooms, visors to obscure 
the sight, bracelets to restrain the hands, privation of conversation, of 

lay, of work, of the regular food, or of one meal entirely, shall be 
substituted therefor. 

2. A boy shall not be punished for a fault not expressly prohibited, 
either by the laws of God, of the country, or of the institution; and 
not unless he knew it was so prohibited, as far as can be judged from 


circumstances. . 
3. No boy shall be required to give information of the faults of 
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another, nor shall he be allowed so to do, unless he be apparently 
conscientious in it. 

4. No boy shall be punished for a fault, however great, which he 
frankly and honestly confesses, unless he is influenced by his being 
suspected, or partially known; nor shall any boy be punished for faults 
which come out in the confession of another, except by consent of the 
one confessing. 

5. A Dr. and Cr. account shall be kept with each boy;—Dr. marks 
shall be given for small faults, and at the close of each day the names 
shall be called over, and every boy shall pass judgment on his own 
conduct, and answer to his name, good, bad, or indifferent. No opinion 
shall be given to a boy by which to regulate his answer; but if his 
answer be given better or worse than it should be, it shall be corrected 
by the instructors, or monitors. And if it be and ought to be good, 
he shall receive a Cr. mark. 

6. There shall be a court held each day, before morning or evening 
prayers, for the examination and settlement of cases of conduct. 

7. As man is not capable of punishing disrespect or irreverence to 
God: therefore, if a boy be irregular in his behaviour at religious ser- 
vices, he shall not be allowed to attend them—leaving the punishment 
with a higher power and for a future day. 

8. The accounts shall be settled every Saturday night. If a boy 
have a balance of two bad marks, they may be carried to a new ac- 
count; but for a greater number of marks, he shall be degraded one or 
more grades, according to the rules of those grades; except in the first 
mal a boy may lose his supper on Sunday night for bad morals, if they 
do not exceed four. 

If the balance of marks be Cr., they shall be passed to new account, 
for the purchase of passers to the city, books, paper, pencils, combs, 
handkerchiefs, and various other advantages. 

9. In cases of extraordinary bad conduct, whether from its nature 
or long continuance, a boy may be expelled from the community; after 
which he shall have no intercourse with the boys; and if circumstances 
should again favor a readmission to it, shall not be except by the regular 
course of probation.” 


Some of these rules appear at first sight Quixotic, for example, that 
by which each boy was to decide what Dr. or Cr. marks he should 
receive; but, strange to say, it has been found in the long run that the 
boys erred more frequently by condemning themselves, than by excu- 
sing themselves, 

We have now stated, we hope with sufficient clearness and detail, 
the great principle of the Refuge System,—the leading principles of 
the reforming process, and the most interesting regulations and points 
ef discipline made use of in the Refuge itself. It remains for us to 
state more prominently the last step of the process commenced by the 
above measures, which is the apprenticing of the children, when con- 
sidered trustworthy, to some trade or calling; the Refuge retaining 
ever them all the rights of a Guardian, and recalling them, if necessary, 
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to a renewed course of discipline under the eye of the Superintendent. 
By this step two great purposes are answered; the child is trained to 
go alone in right-doing; to apply in comparative freedom the princi- 
ples enforced upon it in the Refuge ;—this is one purpose: the other is 
to enable it to establish a character in the neighborhood where bound; 
to have a fair, even start with others of its age. 

Having now concluded what we have to say on the principles and 
practice of the system under consideration, we next turn to its results 
and cost, which will not detain us very long. 

The results of the Refuge system are to be weighed by comparing 
them with the old jail mode of treating criminals, rather than with the 
ideal of the system itself, which is, the perfect reformation of every 
child brought within its reach. This ideal has not been realized, per- 
haps never will be,—but yet no lower aim can be substituted. The 
question therefore is not, Has all been done that is aimed at? but, Has 
a very great improvement upon the old system been made, or not? In 
order to answer this question we must remember that, under the old 
system, youths were usually confined for short periods; were placed in 
rooms where every lesson in vice and evil could be, and was, received; 
where idleness, gambling, and often the use of spirits, contributed to 
do away whatever good was yet in the youth; and where neither the 
intellect, the sense of right, the sentiment of honor, nor the religious 
faculties were ever addressed. Under these circumstances it was not 
strange that seventy-five out of every hundred youths that entered jail, 
became habitual criminals, and returned to the prison, for longer and 
longer periods each time,—four, five, ten and fifteen times. The sta- 
tistical tables cannot give us much information in respect to the results 
of the jail system on the young, because the subjects cannot be fol- 
lowed and watched; but the principles of human nature and experience 
assure us that little else than ruin could result; and every case, of which 
we have heard the details, has been a case of vicious habits changed 
into criminal character. 

Compare with this the facts of the Refuge system, where results 
can be to some extent, known. 

From the Philadelphia Refuge, up to 1843, three hundred and 
thirty-nine children had been indentured, of whom all had done well 
except fifty-two:—fiftecn instead of seventy-five per cent. 

From the Boston House, up to 1831, two hundred and four had been 
indentured and discharged, of which number one hundred and fifty- 
five were known to be doing well. Of one hundred and thirty-six 
boys apprenticed by Mr. Wells, of the Boston Refuge, one hundred 
and sixteen were considered as good, fifteen doubtful, and but five 
decidedly bad: this was also up to 1831. 

From the New York Refuge, to the beginning of 1829, five hundred 
and thirteen children were indentured and discharged, of which num- 
ber about one hundred and thirteen turned out badly. Of two hun- 
dred and seventy-five bound out up to that time from this Refuge, 
= twenty-two were returned as unmanageable. 

hese returns are very imperfect, undoubtedly, but, with every 
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allowance, they confirm, what we should all expect,—the immense 
benefits to the criminal youth of our country, and to the country itself; 
resulting from the adoption of the Refuge system. 

But is not the system too expensive? It may be granted at once 
that we shall not make money by it, but when we remember that of 
the youth committed to jails a very large proportion return three, four, 
and six times, or oftener; that while in jail they usually do nothing 
towards their own support; that each new commitment involves new 
expense to the public; and that after all they remain criminal,—surely 
we shall be inclined to think it cheaper to support these same children, 
in part, for one year, (the average time of confinement in the Refuge 
before apprenticing,) having, as we have, so good a prospect of re- 
forming them. 

The actual cost of the buildings for a Refuge must, of course, vary 
with the kind of building erected; it may be anywhere between ten 
and a hundred thousand dollars. The cost for each child will vary 
from seventy-five to one hundred and thirty dollars a year, its labor 
paying about twenty per cent. of the average cost; in the West the 
net cost would not exceed sixty dollars probably; and for this the child 
is in eighty cases of a hundred, saved. Compare with this cost that 
of a criminal life, with his repeated trials, his robberies, his degraded, 
and criminal or pauper family,—and even if the known expense is 
treble on the Refuge plan, is not the whole probable balance trebly in 
favor of the Refuge? Again, we spend money for almost nothing on 
the jail system, but on the other we pay as on a policy of insurance; 
it is cheaper to give every year the premium, than to be burnt out, 
robbed, or murdered. 

To us then it appears plain that the system we are presenting is 
truly the cheapest, as well as the most humane, rational, and Christian 
mode of dealing with the criminal youth of our country. We trust 
the citizens of Cincinnati will be supported in their effort by their 
fellow-citizens of the State, and that Ohio, as the third of these United 
States, may in a little while be doing all she can do to save numbers 
of her unfortunate and criminal children from worse misfortune an 
deeper criminality. , 





Selections from McLean’s Reports, Volume Second. 
[By the Enprror.] 


Tuts volume, which has just been published, embraces the decisions 
of Mr. Justice McLean, on the Circuit, since 1839, together with a 
very able charge delivered by him to the Grand Jury, in December, 
1838, on the subject of military operations against Canada, and a few 
decisions by the District Judges. Its mechanical execution is highly 
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creditable to the enterprising publishers, Messrs. Derby & Allen, of 
Columbus, But its intellectual character is the chief thing to be con- 
sidered. And in reading it, I could not help being forcibly impressed 
with the vast amount of mental toil required from our Supreme Judges, 
to perform Circuit duty alone. Yet Judge McLean has greatly added 
to all this, by reporting his own decisions, and thus giving us the highest 
possible assurance of their authenticity. The subjoined selections 
exhibit some of the most interesting points contained in this volume. 
But there are one or two matters, on which I wish to add a word of 
comment, 

In the case of Drake v. Fisher, (page 72,) speaking of declarations, 
the Judge says, “there are some things which may be omitted, but 
which, if stated, must be proved.” In other words, a party is required 
to prove an unnecessary allegation, merely because he has made it. 
I am aware that this is the old doctrine, and that it has been adopted 
by the Supreme Court-of Ohio in the case of Conn v. Gano, (1 Ohio 
R. 483.) But as precedents are not absolutely binding, like statutes, 
I prefer the dissenting opinion of Judge Pease, in the above case, 
who said, “if the averment be wholly immaterial, it is my opinion 
that it need not be proved; and I would overrule any authority to the 
contrary.” 

In the case of Metcalf v. Robinson, (page 363,) it is held that a de- 
claration in debt, beginning and ending in the usual form, is bad, if it 
allege that the defendant “promised,” instead of “agreed,” to pay 
This too is 11 conformity with the old precedents. But sooner than 
let a case go off upon such a technicality, I should take the ground of 
Judge Pease, and “overrule” such precedents. 

In the case of Riley v. Anderson, (page 589,) we have a striking 
illustration of the inconclusiveness of precedents. It is here held, that 
where a note was obtained by fraud, and transferred, in payment of 
an antecedent debt, to a person who had no knowledge of the fraud, 
he may recover upon it. The direct contrary had been held, on the 
same facts, by the Supreme Court of Ohio, in the case of Riley v. 
Johnson, (8 Ohio R. 526); and this was in conformity with the early 
decisions in New York. But the New York Judges have since 
changed their ground; the Supreme Court of Ohio has since changed 
its ground; and finally, the Supreme Court of the United States, in 
the late case of Swift v. Tyson, (16 Peters, 1,) has affirmed the doc- 
trine laid down by Judge Sa. 

I proceed to the selections. 


Action. On a bond payable by instalments, debt can not be sus- 
tained until they shall all become due. But if the payment be 
secured by a penalty, debt may be brought. Where there is no 
penalty, covenant is the proper action for the instalments on a bond, 
or, ae gy if the instalments be due by a simple contract. Fon- 
taine ¥. Aresta, 127. 


A declaration in debt on a simple contract, is bad, if it allege, the 
defendant promised to pay. The word agreed, instead of promised, 
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should be used. Though the declaration, in other respects, have the 
form of debt, yet, if it allege a promise, it has the form of assumpsit, 
and not of debt. Metcalf v. Robinson, 363. 


Assignment, A precedent debt constitutes a good consideration for 
the assignment of a note. Although there may have been fraud in 
the assignment, yet if there were no notice of it, it cannot be set up 
against a bona fide assignee. A note assigned in payment of a debt 
is a transaction in the course of business. Riley v. Amringe, 589. 


Attachment. A resulting trust is not liable to be attached. A pur- 
chaser, at the sale of the above right, under an attachment, acquires 
no right. An attachment reaches only legal rights. Piatt v. Oliver 
& Williams, 267. 

Bill of Exchange. In a bill of exchange or other negotiable instru- 
ment, the words, “value received,” are not necessary. Benjamin v. 
Tillman, 213. 

A letter written a reasonable time before or after the date of a bill of 
exchange, describing, and promising to accept it, is a virtual accept- 
ance. An authority to draw several bills of exchange, payable at 
specified periods, with an assurance that the bills should be paid, is an 
acceptance to the person who takes the bill on the credit of such an 
authority. Bayard v. Lathy, 462. 


Chancery. A specific execution will not be decreed at the instance 
of the vendor, where he has been guilty of gross negligence, or the 
property, since the time fixed for the performance, has greatly dete- 
riorated in value. ‘The consideration having been paid, if the vendor 
refuse to convey, the vendee may disaflirm the contract, and bring his 
action for the money paid. ‘The vendor is bound to make and tender 
the deed. The bringing of the action for the purchase-money paid, 
by the vendee, is a disaflirmance of the contract. Cooper v. Brown, 495. 


Common Law. ‘There is no rule of the common law which per- 
vades the Union, and exists independently of the laws of the States. 
This rule is found, as adopted and modified by the laws and decisions 
of the respective States. Lorman v. Clarke, 568. 


Consideration. Where the action is on a promissory note, a failure 
of consideration is a good defence. A partial failure can not be set 
up. Where the defendants gave their note for a tract of land, which 
belonged to the United States, and to which the plaintiff had no title, 
the defendants may plead the fact. Scudder v. Andrews, 464. 


The consideration acknowledged to have been received on the face 
of a deed of conveyance, does not estop the grantor from showing, in 
an action for the purchase-money, that the consideration has not been 
paid. Taggart v. Stanbery, 543. 

Contract. A contract made in fraud of the law, which grows out of 
an immoral act, will not be enforced. An agreement not to bid against 
each other at a sale on execution, is void as against public policy. But 
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an association of individuals, to buy public lands at a public sale, is not 
unlawful. Piatt v. Oliver et al., 267. 


Declaration. Where a note was given by Abbott & Layton, it is 
unnecessary, in the declaration, to aver a partnership. The instru- 
ment shows a joint liability. Davis v. Abbott, 29. 


A note dated at Cincinnati, and described in the declaration, as 
dated in Cincinnati, in the State of Ohio, is admissible in evidence. 
The contract being transitory, the words, “in the State of Ohio,” may 
be rejected as surplusage. Drake v. Fisher, 69. 


Evidence. By the English rule the admissions of a late partner are 
evidence to charge the firm. A different rule has been established in 
New York. The Supreme Court of the United States seem inclined 
to the New York rule, and under their authority this Court exclude 
the confessions of a partner after the expiration of the partnership. 


Bispham v. Patterson et al. 87. 


In an action between the holder of a bill of exchange and the ac- 
ceptor, the bill is evidence under the general money counts. So it is 
evidence between the holder and a remote endorser. Frazer v. Car- 


penter, 235. 


Books of account are not evidence at common law. But entries 
' made by a clerk, who is deceased, are evidence. The original book 
however must be produced. ‘To make the entries evidence, they must 
have been regularly entered, and the books, upon their face, must 
have the appearance of fairness. Gale v. Norris, 469. 


Freight. Where a vessel is unable to reach the destined port, and 
the owner of the cargo receives it, at an intermediate port, freight pro 
rata itineris may be recovered. ‘The master who is driven into an 
intermediate port by stress of weather, and his vessel is unable to pro- 
ceed, is bound to repair his vessel, in convenient time, or procure 
another vessel to convey the goods. And if he fail in this, he is not 
entitled to freight. Bork v. Norton, 422. 


Fugitives from labor. There is no general principle in the law of 
nations, which requires a surrender of a fugitive slave. The surren- 
der must be required by compact. Recaption, at common law, could 
not be made in a foreign sovereignty. Damages for harboring or 
concealing a slave, in a free State, are recoverable only by virtue of 
the Constitution and act of Congress. Notice that the colored persons 
harbored or concealed are fugitives from labor need not be in writing 
from the claimant or his agent, nor need it be given by either of them 
verbally. Jones v. Vanzandt, 596. 


Guarantor. A guarantor is entitled to notice of the non-payment 
of the bill guarantied. A notice after the lapse of seven months 
insufficient. If the payee be insolvent when the note becomes due 
no notice necessary Lewis v. Brewster, 21. 

Indictment. A prosecuting attorney, with leave of the Court, may 
enter a nolle prosequi on an indictment. But after the jury are sworn 
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and witnesses, the attorney has no right to enter a nolle prosequi. Such 
an abandonment is equivalent to an acquittal. _ United States v. Shoe- 
maker, 114. 

Indorser and Indorseee A judgment against an accommodation 
indorser, who is a surety, and, also, against the drawer, merges the 
relationship of principal and surety. Findlay’s Executors v. United 
States Bank, 44. 


A release of a remote indorser, by the holder of a note, is a dis- 
charge of the subsequent indorsers, Hawkins & Davis v. Thompson, 111. 


Jury. Under peculiar circumstances a peremptory challenge, by 
the State laws, may be allowed after the party has expressed“ himself 
satisfied with the jury, and after two peremptory challenges have been 
made by the other party. Jones v. Vanzandt, 611. 


Lapse of time. After a lapse of twenty years a presumption of 
payment of a bond or note arises, and, under peculiar circumstances, 
it may arise ina shorter time. This presumption may be rebutted by 
circumstances. Denniston v. McKeen, 253. 


Lapse of time does not operate, unless under peculiar circumstances, 
against an established trust. Piatt v. Oliver et al. 268. 


Lien. At common law, a judgment was no lien on the real estate 
of the defendant. But as his land was made liable to satisfy the 
judgment under the elegit, this created a lien. The jurisdiction of 
this Court is co-extensive with the limits of the State, and so are the 
liens of its judgments. Shrew v. Jones, 78. 


A factor has a lien for all advances, for balances due and liabilities 
incurred. But this is connected with the possession of the property. 
If the property is delivered up, the lien ceases. Matthews v. Me- 
nedger, 145. 

Notice. The holder of a check must give notice to the drawer, if 
payment by the bank be refused. Sherman v. Comstock, 19. 


A notice to the agent is notice to the principal. Bowman v. We- 
then, 376. 

Express notice, by circular or otherwise, or publication in a news- 
paper of general circulation, should be given of the dissolution of a 
partnership. The latter notice is conclusive on those who have not 
had dealings with the firm. Shields v. Tilson, 458. 


Patent right. An invention, to be valid, must be substantially dif- 
ferent from any machine or thing in use. Under the former law, a 
atent was void, if the patentee claimed more than he had invented. 
Under the act of 1836, a corrected patent has relation back to the 
emanation of the defective patent. In such a case, a contract to sell 
the right is made good by the second patent. A patent, to be valid, 
must be of some utility. Stanley ve Whipple, 35. 


juin On a penal bond, a judgment cannot be rendered beyond 
the penalty. Lawrence v. United States, 581. 
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Pleadings. Nil debet can not be pleaded to an action on a judg- 
ment. This plea brings before the Court the validity of the judgment 
and the description of it, as given in the declaration. Jacquette v. 


Hugunon, 129. 


The filing of a plea of puis darrein continuance, waives all prior issues. 


Spafford v. Woodruff, 191. 


By the rule of Court, a plea, which denies the instrument on which 
the action is founded, or the indorsement of it, must be sworn to. If 
filed without affidavit, the note and indorsement are admitted. Thomas 
v. Clark, 194. 


Nul tiel record is the only plea, except fraud, payment or release, to 
an action founded on a judgment. Scudder v. Andrews, 464. 


Power of Attorney. A power of attorney, which authorises a con- 
veyance to be made in as-full and ample a, manner, as the principal 
could execute, authorizes a deed to be made by the attorney with 
covenants of general warranty. Taggart v. Stanbery, 543. 


Promissory Note. A note executed in Michigan, payable in New 
York funds, or their equivalent, is not negotiable. ‘To bring a note 
within the statute, it must be payable in money. It must be for a 
sum certain, subject to no condition. Hasbrook & Seaman v. Palmer 
et al. 10. 


On a promissory note given in New York, payable at Detroit, with 
the current rate of exchange in New York, the rate of exchange may 
be recovered. Grutacap v. Woulluise, 581. 


Riparian rights. 'The right of a proprietor, bounded by a navigable 
river, extends to high water mark; if the river be unnavigable, to the 
middle ofthe stream. By the common law, rivers are only navigable 
as high as the tide ebbs and flows; this is not so in thiscountry. Bow- 
man’s Devisees v. Wathen, 376. 


Stage proprietor. Stage proprictors are bound to use the greatest 
care for the safety of passengers, the least neglect by the driver or 
want of skill makes them liable. They are liable, if the coach be 
driven out of the usual track, and an injury is, consequently, done, It 
is the duty of a driver to give notice when about to pass over a dan- 
gerous place. Maury v. Talmadge, 157. 


Slavery. Slavery exists only by virtue of the laws of the States, 
where it is sanctioned. Ifa slave absconds from the State, where he 
is held to service, into a jurisdiction where slavery is not tolerated, he 
is free. And this would be the law of these States, had not the Con- 
stitution made a provision, that such slave should be delivered up on 
claim of his master. Jones v. Vanzandt, 596. 


Statute of Frauds. The late decisions in England require an agree- 
ment to pay the debt of another to state the consideration. Prior to 
these decisions the rule was otherwise. In this country the weight of 
authority is not with the English decisions. How & Co. v. Kemball, 103. 
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Vendor and Vendee. Where the deed is to be made before full pay- 
ment of the consideration, the vendor has no right to ask the money 
to be brought into Court, on a bill, by the vendee, for a specific exe- 
cution. Johnson v. Sukeley, 562. 


Witness. 'To discredit a witness it is not competent to prove gen- 
eral bad character disconnected with veracity. The proper inquiry 
is, what is the general character of the witness, where he resides, for 
truth. And the witness under examination may be asked, from your 
knowledge of his general character would you believe him under oath. 
United States v. Vansickle, 219. 


A person convicted of an infamous offence, if not sentenced, is a 
competent witness. United States v. Dickinson, 325. 


On the cross-examination of a witness a question irrelevant to the 
matter, in issue, cannot be asked to impeach him. Nor can a witness 
be impeached by proving a statement different from the one sworn to, 
unless he has been questioned as to his haying made such statement. Id, 





Mississippi—her Bench—Bar—Reports. 
[By R. M. Corwine.] 


Tue rapidity with which the adjudications of the higher Courts in 
the several States of this Union are making their appearance through 
the medium of printed Reports, cannot fail to be a source of much and 
sincere gratulation to every Jawyer. Until within a few years the 
decisions of the Supreme Courts in the new States, not having been 
preserved in such a form as that they could be made available in 
practice, the profession in these States has been driven to the exami- 
nation of, and often to rely exclusively upon, the reported decisions of 
the older States for authorities—thus borrowing, as it were, light from 
the latter to illustrate principles not then perhaps determined by the 
bench in England or other countries. As, however, the population 
and business of the Courts in the new States increased, it was found to 
be indispensable that something like perpetuity should be given to 
such decisions. More especially was this felt to be necessary, when 
it was considered that once promulgated, these decisions became the 
undeniable rule of action within the sovereign jurisdiction; and that 
thence there was a necessity of the bench and the bar throughout each 
sovereignty fully understanding them; and that endless confusion must 
follow the want of their proper apprehension. Hence, these States 
generally within a few years have published their Reports, and in such 
forms and at such prices as that they are within the reach of every 
Judge and Lawyer in the respective State of their origin; and can be 
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procured for a trifling sum to enrich the library of the profession gen- 
erally. In Ohio the first volume was published in 1824, and they 
have now swelled to eleven in number, respectable in appearance and 
highly creditable in the legal learning and information with which they 
are stored. 

Indiana, Illinois, and Missouri, have furnished the profession with a 
fair proportion. In the first, four; the second, three; and the last, six 
volumes; and even Arkansas, but the other day introduced into the 
company of the States, has two volumes, through which she announces 
to the profession her design to preserve the declared law from oblivion. 
Alabama, from the year 1820 to the year 1842, has published twenty- 
one volumes; and Louisiana, from 1809 to 1840, numbers thirty-six 
volumes. 

We have been led into these remarks by the appearance of the sixth 
volume of Howard’s Reports of the opinions of the High Court of 
Errors and Appeals of the State of Mississippi. It has just made its 
appearance, and issues from the press of the publishers, Messrs. E. 
Morean & Co., of this city. The typography and general appearance 
of the work are highly creditable to the publishers, and deserve espe- 
cial commendation. 

Mississippi was admitted into the Union in 1817, and has already 

ublished seven volumes of Reports, and we are told that the Reporter 
ts another ready for press, and that the Reporter of the Chancery 
Court has, also, in press a volume of the opinions of Chancellor Bucx- 
nER, Of the High Court of Chancery of that State, which, when pub- 
lished, will make in all nine volumes, viz: one of Walker, seven of 
Howard, and one of Freeman. There are few new States which can 
boast of a bar of more ability than this, and none which can claim 
more eminence for its judiciary. The decisions of the latter are usually 
characterized with great ability and industrious research. The Chief 
Justice, Wim1u1am L. SHarxey, who has been for many years officia- 
ting in that capacity, is an ornament to the Judiciary of our country, 
Besides being a Judge of stern integrity and a man of the utmost irre- 
proachability of character, “he has borne himseif so well in all his 
offices,” that the breath of party slander has never breathed its cor- 
roding influence on his pod | name; which is evidenced abundantly by 
his repeated elections to the place he now fills. All of the judiciary 
of that State are elected directly by the popular voice. hen last 
chosen, although the party to which, in politics, he belongs, was greatly 
in the minority, he was elected without opposition and almost by ac- 
clamation—thus at once affording the most gratifying proof of his 
great personal popularity and the high respect with which his official 
career has inspired the people of his State. Another reason for this 
wholesome state of the public mind towards this Judge, is to be found 
in the fact that he keeps himself aloof from the partisan warfares of the 
day. This remark will apply to most of the gentlemen who have 
been from time to time members of this Court. 

There are many opinions in this volume which settle interestin 
principles, of which, had we room, we would give a more ors 
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notice. The case of Campbell et al. v. The Mississippi Union Bank, 
(625,) is fraught in its consequences with deep interest to the people 
of that State, because it settles fully, and we hope finally, the question 
upon which the repudiators of that State predicate all of their unnatural 
arguments against paying the five million debt of the State contracted 
on account of the Bank named. The charter of the Bank, which 
pledged the faith of the State, in this decision is declared to be con- 
stitutional. At another time a fuller notice of this-case, and the ques- 
tions therein so ably determined, may be given. At present we must 
content ourselves by barely referring to it. 





Legal Anecdotes. 


Tue following, given by Mr. Chitty, is an instance of the value of 
general knowledge to the lawyer. An English Judge was so entirely 
ignorant of insurance causes, that after having been occupied for six 
hours in trying an action on a policy of insurance upon goods (Russia 
duck) from Russia, he in his address to the jury, complained that no 


evidence had been given to show how Russia ducks (mistaking the 
cloth of that name for the bird) could be damaged by sea-water, and 
to what extent. 


Dr. Arnott, in his “ Elements of Physics,” relates the following anec- 
dote, illustrative of the same point:—A young and not yet skilful Jehu, 
having run his pheton against a heavy carriage on the road, foolishly 
and dishonestly excused his awkwardness in a way which led to his 
father’s prosecuting the old coachman for furious driving. The youth 
and his servant both deposed, that the shock of the carriage was so 
great, as to throw them over their horses’ heads; and thus they lost the 
cause by unwittingly proving that the faulty velocity was their own. 


Lord Kenyon’s want of scholarship and good taste is well known. 
He was fond of intruding the little information he had picked up— 
whether it was appropriate to the matter at issue or not. Sometimes 
he informed counsel that “the Court would take time to consider a 
certain case, propter difficultatem.” Again, “we will look into this act 
of parliament with eagles’ eyes and compare one clause with another, 
noseitur a sociis.” When two learned barristers were once disputing 
before him whether a particular letter was evidence or not, he inter- 

and observed in the blandest accents, “ Modus in rebus—there 
must be an end of things.” It is said he once concluded a lengthy 
charge to the jury in these words:—“Having thus discharged your 
consciences, gentlemen, you may retire to your homes in peace, with 
the delightful consciousness of having performed your duties well, and 
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may lay your heads upon your pillow and say, aut Cesar, aut nullus.” 
Another time, to prove the conclusiveness of a fact, he observed, “ It 
is plain as the nose on your face—latet anguis in herba.” In Paine’s 
trial he is said to have enumerated to the jury the names of several 
learned and dignified persons, who had been conspicuous for their 
attachment to Christianity, concluding thus:—“Above all, gentlemen, 
need I name to you the emperor Julian, who was so celebrated for the 
exercise of every Christian virtue, that he was called Julian the Apos- 
tle.” Indignant at the artifice of a party desiring to gain time, he 
once exclaimed,—* This is the last hair in the tail of procrastination.” 


Mr. Marryatt declared, that he never opened any book, after he 
left school, but a Jaw book. But he was certainly no instance in favor 
of such a practice. Once, when addressing a jury, he was speaking 
of a chimney on fire and exclaimed—* Gentlemen, the chimney took 
fire—it poured forth volumes of smoke—volumes did I say? Whole 
encyclopedias.” 'The same gentleman is said to have once applied for 
two mandami. 'These anecdotes clearly establish the propriety of 
reading nothing but law! 





Irems. 


Decision in Bankruptcy by Judge Wells, of Missouri —One Wright 
had filed his petition for a discharge. . Various objections were made, 
but the one which excited most attention, and elicited a lengthy and 
able opinion from Judge Wells, was a charge against Wright which 
involved his integrity as an officer of the Government. It was 
charged that while acting as Register of the Land Office at Palmyra, 
large sums of money were deposited with him, to be used in the pur- 
chase of public lands, and that instead of fulfilling his written receipt 
and promise, the money was perverted to his own use and benefit— 
the names of the depositors being returned in the schedule of his 
debts. The whole case was argued by Mr. Hickman for the peti- 
tioner, and Mr. Buckner forthe objector, when an opinion of great 
force and length was pronounced by the Judge against Wright. It 
was not stated by Judge Wells whether the Register could be made 
responsible under his official bond, or that his defalcation was one 
which involved him in the technical sense of a “public officer,” but he 


expressly pronounced his guilt under that clause of the act which de- qm 


nounces a defalcation in “any other fiduciary capacity” than those 
enumerated. A petitioner, the Judge remarked, must come into 
Court an honest man, and prove himself such when assailed, or fail 
in his application. A “fiduciary trust” was a pledge of faith, and 
when broken by a strictly private citizen, by the violation of a special 
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deposite for a cerlain purpose, or in any other manner which would 
prove a dishonest purpose, would be fatal to an application. In fact, 
the broadest meaning was given to the term “fiduciary,” and a strong 
moral denunciation pronounced against all violators of public and pri- 


vate faith. (Newspaper.) 


Law Reform in Ohio.—A learned friend has called my attention to 
an assertion I made in the first number, “ that recording is not required 
to make a mortgage operative between the parties.” He refers me to the 
case of Magee v. Beatty, (8 Ohio, 396.) I do not perceive that this 
conflicts with my position; it being a question of priority between in- 
cumbrancers, and not between mortgagor and mortgagee. The same 
gentleman informs me that my suggestion as to “the time when a statute 
should take effect,” is only carrying out the idea of a bill introduced 
into the House, some four years ago, by Gen. Goddard, of Zanesville, 
and lost in the Senate. I was not aware of this; but the coincidence 
in opinion of that gentleman, would remove all doubt, if I had any, 
that the suggestion deserves the attention of the Legislature. 


Idem Sonans.—At the October Term of the Superior Court of Cin- 
cinnati, in the case of Ratterman v. German, in Chancery, to foreclose 
a mortgage to Ratterman, spelling his name German, which is the 
way he always spells his name. In April, 1842, Loring obtained a 
judgment against him as Jerman, founded on previous dealings, in 
which Loring had always spelled his name with a J. and not a G. 
No misnomer was pleaded in abatement. A levy was made on the 
mortgaged premises within the year. The property was sold under 
the decree of foreclosure, and Loring claimed a prior lien in virtue of 
his judgment. Held, that Loring was entitled to be first paid. 


Free Negroes in Louisiana.—Judge Canonge, of New Orleans, made 
a decision recently, which entirely nullifies the Law enacted by the 
Louisiana Legislature in 1842. That law prohibits free persons of 
color entering the State; subsequently, in 1843, a law was passed au- 
thorizing the municipal authorities and the police juries, to grant per- 
mission, (if they should think fit,) to such freespersons of color as might 
apply to them, to remain in the State. The Judge decided in this 
case, that the parties having obtained such permission, have a right to 
© and come when and where they please, and that they do not come 
under the cognizance of the law of 1842. (Newspaper.) 


A new Digest of the Ohio Reports—A Digest of the cases decided 
by the Supreme Courts of Ohio, in Bank; with notes on practice, and 
some of the common forms and precedents at law and equity, is now 
in preparation by P. B. Wizeox, late Reporter of that Court, and is 
expected to be put to press next spring, by Derby & Allen. 


Law.—Horne Tooke used to say that law, in his opinion, ought not 
to be a luxury for the rich, but a remedy for the poor. When told that 
the courts of justice were open to all, he replied—*-So is the London 
Tavern to such as can pay for entertainment.” 








